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BRADBURY akd Others v. HOTl'EN. 

Copyright — Jpfringement — ApproprieUion of Picturei — Book—^eet of Letter- |g72 

press — 5 A 6 Vki, e. 45, m. 2, 16. ^^^ 14, 

The plaintifib are the proprietors of a weekly periodical called *' PundiJ* 
Betveea the yean 1849 and 1867 they puhlished in nine several numbers nine 
cartoons, with descriptive writing underneath them with reference to the Emperor 
Napoleon III. In 1871 the defendant published a work called " The Man of his 
lime,** consisting, first, of the ** Story of the Life of Napoleon III., by James M. 
Haswell ;** and, secondly, of ** The same Story as told by Popular Caricaturists 
of the last Thirty Tears.** Among the caricatures in part 2, were copies in a 
reduced form, sometimes with and sometimes without' the descriptive writing, of 
the nine cartoons above mentioned. No consent from the plaintiffs to this repro- 
doction had been obtained. In an action by them for infringement of their copy- 
right in the several books or " sheets of letterpress " containing the cartoons : — 

Edd^ that a substantial part of the plaintiffs' books, or sheets of letterpress, had 
been appropriated, and that they were entitled to recover. 

Peclaratiok : Ist count, that the plaintiffs were the proprietors 
of a subsisting copyright in a book or sheet of letterpress separately 
published, entitled " Punch; or, (he London Charivari," and num* 
bered 391, and the defendant after the passing of 5 & 6 Vict. c. 45, 
wrongfully, and without the consent in writing of the plaintiffs. 

Vol. Vlir. B 3 
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1872 printed, or caused to be printed, for sale, divers copies of certain 
Bradbuby P^^^ of til® ^^ 1^0^^ or sheet of letterpress, contrary to the said 

h™. «^*^*^- 

2nd to 9th counts for similar infringements by copying parts of 

other numbers of Punch. 

Plea: Not guilty. Issue. 

The cause was tried at the Middlesex sittings after Trinity Term, 
1872, before Bramwell B., when it was proved that the plaintiffs 
were the owners of the copyright of the weekly periodical called 
'* Punch;* and that between the years 1849 and 1867 (viz., in 1849, 
1851, 1853, 1854, 1855, 1859, and 1867) they had published in 
that periodical the nine woodcuts mentioned in the declaration, 
with descriptive words printed beneath them, illustrative of the 
career of the Emperor Napoleon IIL These woodcuts were repro- 
duced by the defendant, without the plaintifis' consent, in a book 
published by him in 1871, in a reduced form, sometimes with and 
sometimes without the descriptive letterpress. The defendant's 
book was entitled '' The Man of his Time," and consisted of two 
parts : part 1 being " The Story of the Life of Napoleon III., by 
James M. Haswell," and part 2 being '^ The same Story as told by 
Popular Caricaturists of the last Thirty Years." The second part, 
in addition to the nine pictures selected from Punch, contained 
many other illustrations from English and foreign comic journals. 
A verdict was entered, upon proof of these facts, for the plaintifis 
for 40s., with leave to move to enter a verdict for the defendant. 

A rule nisi was afterwards obtained accordingly, on the ground 
that there was no evidence of any infringement of copyright, the 
Court to draw such inferences as a jury might. (1) 

Manisty, Q.C.9 end B, O. Williams, shewed cause. This is a 

clear case of infringement. The defendant has appropriated nine 

cartoons from nine different numbers of Pu^nch. Each number is 

(1) 5 & 6 Vict. c. 45, 8. 15, enacts to a special action on the case at the 
that if any person shall in any part of suit of the proprietors of such copy- 
the British dominions print or cause right." Sect 2 enacts that the word 
to be printed either for sale or ex- '* book '' shall he construed to mean and 
portation any book in which there shall include "every volume, part or division 
be subsisting copyright without the of a volume, pamphlet, sheet of letter- 
consent in writing of the proprietor press, sheet of music, map, charts or 
thereof . . . such ofifender shall be liable plan separately published.*' 



V. 

HOTTKX. 
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a ''sheet of letterpress" and a '' book " within the meaning of 1872 
5 & 6 Vict. c. 45, 8. 2. The cartoon is part and parcel of the ^^iusY 
sheet of letterpress, and to take out the cartoon either with or 
withoni the descriptive writing is piracy : Boffue v. EouJston. (1) 

[Chankell, B. The question really is, whether in its new form 
each picture is not part of a new and original production though 
copied from an old one.] 

The new work reproduces the old illustrations for the same 
purpose as that for which they were originally published — ^to ezdte 
amusement. Nor are the appropriations insignificant These 
cartoons were originally produced with great labour and at great 
expense, and if they may be collected and republished in the lives 
of the various persons to whom they refer, the plaintiffs' property 
wiU be materially affected. 

[Bbamwell, B. The intuitus with ^which the pictures are 
taken is what must chiefly be considered. Suppose an author 
wrote a book of travels and incidentally described the composition 
of some favourite dish, and then the writer of a cookery manual 
copied the description, that would not be piracy.] 

No ; because there the objects of the two works are entirely 
different. Here the reproduction is for the same object as the 
first publication. There is an appropriation of labours paid for 
by the plaintiffii for the defendant's own purposes: Hotten v. 
Arthur (2) ; Campbdl v. 8coU (3) ; l^eet v. Mauffham (4) ; Sweet 
y.Benningi (5) ; Archbold v. Sweet (6) 

[Bbamwell, B. Suppose a man selects a few verses from a 
book of poetry and sets them to music, would that be piracy ?] 

Tes, if an appreciable part of the book were taken, although, 
no doubt, a verse might, under some circumstances, be adopted 
without objection. In the present case the most valuable parts of 
the periodical are in each instance selected, and it is no excuse 
that the defendant has not taken more. 

Parry^ Serjt, and /. 0. Griffiis, in support of the rule. The 
defendant's work is a new and original one, and the pictures repro- 
duced are taken not from Punch only, but from other comic 

(1) 5DeG.&S.267; 21L. J.(Ch.)470. (4) 11 Sim. 51. 

(2) lH.&M.603;32L.J.(Ch.)771. (5) 16 C. B. 459 ; 24 L. J. ( C.P.) 176. 

(3) 11 Sim. 31. (6) 5 C. & P. 219. 

B 2 3 
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1872 journals. Nor are all the pictures in Punch relating to the emperor 



Bbadbubt taken^ but only a very few, illustrating particular passages in his 
HoTTBN. ^^®* There is nothing in common between the purposes of the 
defendant and that of the plaintifTs. A different object is aimed 
at and a different class of readers appealed to, and the defendant 
has only made a fair and legitimate use of the plaintifis' labours : 
Martin v. Wright (1) ; Gary v. Keardey (2) ; 8pier$ v. Browne. (3) 
A new result is here attained by the defendant's exertion, and one 
which can in no way interfere with the plaintiffs' profit : WUkim 
V. Aikin (4) ; Bramiodl v. HaJeonib (5) ; Murray v. Bogus. (6) 
Moreover, each number of Punch must be looked at separately, and 
each act of alleged infringement stands alone. The nine acts com- 
plained of are rightly charged in separate counts of the declara- 
tion. Looking at them then singly, it cannot be said that any of 
the pictures have been republished for the same purpose as that for 
which they were originally published. Punch is a satirical com- 
mentary on the topics of the day ; the defendant's book is the life 
of one individual drawn not from Punch only, but from comic pub- 
lications in all countries. The extracts from Pwich are insignifi- 
cant, and constitute nothing more tlian a reasonable reference to 
periodical literature. What has been done can cause no possible 
injury to the plaintiffs. 

[PiGOTT, B. The plaintiffs might themselves have collected all 
the cartoons relating to Napoleon III., or may still find it profitable 
to do so.] 

Even if they should, the publication of a few of the pictures ia 
a work compiled as the defendant's is, would not cause them any 
appreciable damage. 

Kellt, C.B. I am of opinion that the plaintiffs are entitled to 
retain their verdict. The questions raised are of interest and im- 
portance, but it is difiicult to lay down any fixed principle with 
regard to them. No doubt the matter is, to a great extent, one of 
degree. It may well be that an author might copy into his book 
a portion of some books previously published, and yet that a jury 
might be justified in finding there had been no infringement of 

(1) G Sim. 297. (4) 17 Ves. 422. 

(2) 4 Eap. 168. (5) 3 My. & Cr. 737. 

(3) 6 W. K. 352. (G) 1 Drew. 353 ; 22 L. J. (Ch.)457. 
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copyright; whilst, on the other hand, the copying might take 1872 
place under such circumstances as clearly to amount to an infringe- Bkadbury 
ment. Now, in considering the present case, let us first clear the hottek 
way by inquiring whether there is any technical difficulty upon 
the construction of the statute which prevents the. plaintiffs from 
maintaining this action. The statute protects any books or sheets 
of letterpress, and here the plaintiffs' publication consists of a 
sheet of letterpress, folded like a book, and made up partly of 
printed matter and partly — to use a generic term — of pictures, 
which are in many cases illustrated or explained by a small portion 
of letterpress underneath them. Nine of these pictures the defend- 
ant has copied, in some instances alone, in others with the addition 
of the printed words underneath them. If they have been so 
copied as to amount to a copy of a material part of the plaintiffs' 
publication, and the defendant has thus obtained a profit which 
would or might otherwise have been the plaintiffs', then there has 
been a piracy for which the defendant is responsible. 

It is said that to copy a single picture, at all events, could not 
be an infringement of the plaintiffs' copyright, but it is impossible 
to lay that down as a general rule. I can easily conceive a case 
where such an act would not be piracy. For example, where a 
picture is reproduced amongst a large collection published for an 
entirely different object from that which the first publisher had in 
view. We must consider in such a case the intent of the copyist, 
and the nature of his work. To turn for a moment from pictures 
to printed matter, the illustration put during the argument by my 
Brother Bramwell will explain my meaning. A traveller publishes 
a book of travels about some distant country like China. Amongst 
other things he describes some mode of preparing food in use there. 
Then the compiler of a cookery book republishes the description. 
No one would say that that was piracy. So again an author 
publishes a history illustrated with woodcuts of the heads of kings, 
and another person writing another history of some other country 
finds occasion to copy one of these woodcuts. That again would 
not be a piracy. Yet, on the other hand, the copying of a single 
picture may, under some circumstances, be an infringement. For 
example, take the case of a work illustrated by one engraving of 
the likeness of some distinguished man where no other likeness is 



B COURT OF EXCHEQUEE. [L. E. 

1872 extant. No one would have a right to copy that into a book upon 
jjradbuby a^y subject whatever, and a jury would in such a case rightly find 
Hotito ^^^^ there had been an infringement of the copyright. 

To return to the facts of the present case : the defendant has 
introduced nine pictures of the plaintiSs' into what I may call his 
comic life of Napoleon III. Is he by so doing applying to his 
own use and for his own profit what otherwise the pledntifils might 
have turned, and possibly still may turn, to a profitable account ? 
The pictures are of great merit, and no doubt were largely paid 
for, and by inserting these copies the defendant has unquestionably 
added to the value of his publication. Why should this not be an 
infringement? It was said by my Brother Parry, in his able argu- 
menty that the plaintiffs will never make such a use of these pic- 
tures as the defendant has made. But suppose, as my Brother 
Pigott suggested, that after the catastrophe which ended in the 
fall of Napoleon III., the proprietors of Ptmeh had chosen to 
republish all their caricatures of him, or that even now they should 
choose to do so. One cannot help seeing that the defendant's 
publication might cause many, who would otherwise have bought, 
to refrain from buying such a work. 

I need not refer at length to the authorities cited. The prin- 
ciple of them is, that where one man for his own profit puts into 
his work an essential part of another man's work, from which that 
other may still derive profit, or from which, but for the act of the 
first, he might have derived profit, there is evidence of a piracy 
upon which a jury should act. One of the cases cited — Boffue v. 
JBimZrfon (1) — seems to me directly in point, and seems to have 
been considered by the Vice-chancellor as a clear case, for other- 
wise he would not have granted an injunction. On principle and 
authority, therefore, I think this rule should be discharged. My 
Brother Channell, who has been obliged to leave the court, con- 
curs in this judgment. 

Bramwell, B. I am of the same opinion, though not without 
some doubt — doubt which it is natural to feel in a case like this, 
which is on the border land between piracy and no piracy. But I 
think the plaintiffs are entitled to succeed. They are the pro- 

(1) 5 De G. & S. 267 ; 21 L. J. (Ch.) 470. 
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prietors of a sheet of letterpress within the meaning of the Act of 1872 
Parliament. Now it is quite true, that when a man publishes any- bbadbubt 
thing he professes to add to the common stock of knowledge, and j^^g^ 
everybody may avail himself of what is published. This may be 
illustrated by the case put, of the compiler of a cookery book taking 
from some traveller's account of his travels a receipt for a new dish. 
But applying that principle here, it does not exonerate the de- 
fendant. If he had said, " I propose to illustrate my history by 
extracts from the satirists of the day," and had then gone on to 
quote to a reasonable extent the opinions, or even the very words 
of satirical writers, no one would call that piracy. Suppose, for 
instance, he had said, *^ At this period of his career Napoleon was 
unpopular and the subject of ridicule in England. This may be 
seen by examining the sort of pictures of him which appeared in 
Punch. Later on he became more popular, and the pictures 
published represented him more favourably." That could not 
have been complained oil Then the defendant would simply have 
been using the knowledge acquired from Funeh for his own benefit, 
as he ^ould have a right to do. But here he has done more. He 
has not availed himself of the knowledge acquired from Punch, 
but be has actually reproduced the very pictures published in 
Punch, and for the same purpose as they were originally published, 
namely, to excite the amusement of his readers. That seems to 
me to be an infringement of the plaintiffs' copyright. 

PiGOTT, B. I am of the same opinion. The question iy, 
whether a substantial part of the plaintiffs' publication has been 
appropriated, and I cannot doubt that it has. The pictures are a 
vital part of Punch ; they are the result of labour, originality, 
and expenditure, and from their great merit are of permanent 
value. That being so, the defendant has reproduced nine pictures, 
and with the same object as the plaintiffs had in their original 
publication. That appears to me to amount to a piracy. The 
rule must therefore be discharged. 

Bule discharged. 

Attorneys for plaintiffs : Chester, Urquhart, Buahby, dk Mayhew. 
Attorneys for defendant : Hughes dt Son. 
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Ig72 DAWSON V. THE MIDLAND RAILWAY COMPANY. 

Aop. 7. Itailtcay Company — Liability to fence — Owner and occupier of adjoining Land 
^Licensee of Occupier^S & 9 Vidt, c. 20, ». 68. 

The plaintiff hired of the oocnpier of 8ome land adjoining the defendants' line 
of railway a stable for his horse. The hoise was allowed to graze during the day 
on the land. One night it escaped from the stable on to the land, and thence, 
through a defective fence, on to the defendants' line, where it was mn over and 
killed by a train. In an action for the value of the horse : — 

Edd, that the plaintiff was entitled to the benefit of 8 & 9 Vict c 20, s. 68; 
whereby railway companies are boond to maintain suffidenl fences for the pro- 
tection of the cattle of the " owners or oocupiers " of land adjoining their line, 
and that the defendants were therefore liable. 



This was an action against the defendants for not fencing their 
line from adjoining land in accordance with their statutory obliga- 
tion nnder 8 & 9 Vict. c. 20, s. 68, whereby a horse of the plaintiff 
strayed on to the defendants' line, and was killed by a passing 
train. At the trial before Blackburn, J., at the Warwick Smnmer 
Assizes, 1872, it was proved that the plaintiff had hired of the 
occupier of some land adjoining the defendants' line the use of a 
stable for his horse ; and it was also arranged that the horse should 
be allowed to graze during the day in a field separated from the 
line by a fence. For this priyilege no rent was paid. One night 
the horse escaped from the stable into the field, and thence strayed 
through a fence, which was admitted to be defective, on to the 
defendants' line, where it was run over and killed by a train. A 
verdict was, on proof of these facts, entered for the plaintiff for 
the value of the horse, with leave to move to enter it for the 
defendants if the Court should think them under no liability towards 
the plaintiff to fence. 

The 8 & 9 Yict c. 20, s. 68, enacts that a railway company shall 
make and maintain ''for the accommodation of the owners and 
occupiers of lands adjoining the railway . . • sufficient fences for 
separating the land taken for the use of the railway from the 
adjoining lands not taken, and protecting such lands from trespass, 
or the cattle of the owners or the occupiers thereof from strajing 
thereout by reason of the railway." 
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Fiddy Q.C.y moved for a rule in pursuance of the leave reserved. 1872 
The plaintiff was not the owner or occupier of the adjoining land, da^son 
His horse, it is true, grazed by day in the field by the licence ^jJ^Lk^p 
of the occupier ; but when the accident happened it was straying. Railway Ccx 
It was not there at that time with the occupier's assent, and that 
being so, the statute is inapplicable: Dovastan v. Payne (1) ; Bichetts 
Y.Eiutand Wesi India Docks By. Co. (2) 

Kelly, C.B. There should be no rule in this case. The plain- 
tifif*s horse was lawfully in the field, from which it escaped through 
defect of the defendants' fences. It is said that the statutory 
duty is only imposed on the defendants as far as regards " owners 
or occupiers " of the adjoining land. But here we must take it 
that the horse was upon the close with the licence of the occu- 
pier ; and that being so, in my judgment the defendants are liable. 

Martin, B., concurred. 

Bramwell, B. I am of the same opinion. The statute appears 
to me to be for the benefit of all persons who are lawfully using 
adjoining land. 

, PiGOTT, B., concurred. 

Bule refused. 

I Attorney for defendants : Bhnhinsop. 

(1) 2 H. Bl. 527 ; 2 Sm. L. C. 6ih ed. 132. 
(2) 12 C. B. 160 ; 21 L. J. (C.P.) 201. 
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1872 GARNETT v. M'KEWAN (P.O.). 

^ov, 8. Banker and Customer — Branch EstahLuhmenU — Bankers' Bight to combine 

Accounts — Notice. 
jB The plaintifif having an account at the L. branch of the defendants* bank, 
which shewed a balance to his credit exceeding 23Z^ drew cheques to that 
amount on that branch. At the same time he was indebted to the bank at 
their B. branch in an amount which^ having regard to his whole account, reduced 
his assets in the bank's hands to a few shillings only. The bank, without any 
notice to him, transferred the B. debt to the L. branch, and refused to pay the 
cheques on presentment. There was no special contract between the parties that 
each account should be kept separate :— * 

Meldf that the bank was entitled at any time to combine the accounts, and to 
charge the L. account with the B. debt. 



Declabatigk against the defendant as public officer of the 
London and County Banking Company. 

Ist count, in the ordinary form, for not honouring the plaintiff's 
cheques at the Leighton Buzzard branch of the bank. 

2nd count : That the company carried on business at Bucking- 
ham and Leighton Buzzard, and the plaintiff retained them as his 
bankers upon the terms (among others) that they should keep 
separate and distinct accounts of the plaintifi^s transactions, and of 
the moneys received by them from the plaintiff at each place, and 
should not out of the moneys received by them at one place 
reimburse themselves any moneys advanced by them to the plain- 
tiff at the other, without first giving him reasonable notice, aud 
that they would from time to time out of the balance due to the 
plaintiff on either account, pay his cheques presented at either 
place, irrespective of the state of the account at the other ; that 
afterwards, and while there was a sufficient balance to the plain- 
tiff's credit at Leighton Buzzard, and before any notice was given 
to him, the plaintiff drew three cheques on the Leighton Buzzard 
branch bank, and all conditions were fulfiUed, &c., yet the com- 
pany did not pay the cheques when presented. 

Pleas (inter alia), 1. To 1st and 2nd counts. Traverse of the 
retainer in these counts respectively alleged. 

2. To 1st count: That at the times when the cheques were 
respectively presented there was not sufficient means of the plain- 
tiff in the hands of the company to pay them. 
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3. To 2nd count : That at the times, &c., the cheques and each 1872 
of them exceeded the amount due to the plaintiff on the Leighton ^GARrorr" 
Buzzard account. M^K^an. 

Issue. 

At the trial before BramweU, B., at the Middlesex sittings after 
Trinity Term, 1872, the following facts were proved : — The plain- 
tiff, who was an auctioneer and cattle-salesman, opened an account 
in the year 1866 at the Buckingham branch of the London and 
County Banking Company. In June, 1868, the account was over- 
drawn, and in Augnst it was closed. There was then a balance 
against the plaintiff amounting to 422. Ids. lid. In December, 
1871, the plaintiff having established two cattle sales in Bedford- 
shire, opened an account with the company at their Leighton 
Buzzard branch. On the 18th of January, 1872, this account 
on the pass-book being made up, shewed a balance to the plain- 
tiff's credit of 487. 2s. 5d. Between that day and the close of the 
month there were several transactions, and on the 31st the account 
shewed a balance of 427. I85. lOd. in the plaintiff's favour. On 
that day three cheques drawn by the plaintiff, and amounting to 
237. Ss., were presented and dishonoured ; and on the day following 
he received a letter from the manager of the Leighton Buzzard 
branch, dated the 31st of January, telling him that on that day 
the company had charged to his account the 427. 15s. Ilc7. due to 
the Buckingham branch. 

The learned judge was of opinion that the company were, in 
the absence of any evidence of a special contract or course of 
dealing, justified in debiting the Leighton Buzzard account with 
the Buckingham debt, without giving the plaintiff notice. ^ A ver- 
dict was accordingly entered for the defendant, with leave to move 
to enter a verdict for the plaintiff for 40s. and the amount of the 
dishonoured cheques, if the Court should think that there was any 
evidence entitling him to maintain the action. 

Oraham (Waddy with him) moved accordingly. The company 
had no more right to debit the Leighton Bazzard account with the 
Buckingham debt than they would have had to debit it with a debt 
due to them from the plaintiff, not as bankers, but in some other 
capacity. The two branches are perfectly distinct ; and having 
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1872 regard to the mode in which the parties had been dealing, the 
Garnett company ought at all events to have given the plaintiff a reason- 
M'Kbwax. *^^^ notice before transferring his debt from Buckingham to 
Leighton Buzzard. In Cummitig v. Shand (1), where the usual 
course of dealing was for the banker .to credit his customer against 
bills paid in, he was held liable for dishonouring a cheque without 
giving any notice of his discontinuing such dealing. This is an 
analogous case. 

[He also cited SiU v. Smith (2), and Shaw v. Dartnall. (3) ] 

Kellt, C.B. I am clearly of opinion that there should be no 
rule. The question substantially raised by the pleadings is whether 
any money of the plaintiff's was in the hands of the London and 
County Bank, which they were bound to pay upon the presentment 
of his cheque. The answer must depend upon whether they were 
indebted to that amount to the plaintiff. Now, in fact, they were 
not so indebted. If, therefore, they are liable in this action, it 
must be by virtue of some special contract or well recognized course 
of dealing. 

It appears that the plaintiff was desirous of keeping an account 
with the London and County Bank, and it suited his convenience 
— ^and was for their profit no doubt — that he should deposit cash 
in their hands both at Leighton Buzzard and Buckingham, where 
they had establishments. And if the plaintiff had had a balance 
in his favour at both places he could of course have drawn at 
either to the extent of the balance there. But the fact was, tbat 
whilst he had a balance in his favour at Leighton Buzzard it was 
almost exactly equalled by a balance against him at Buckingham. 
The defendant's bank, therefore, had scarcely a shilling of his 
money, and I cannot see why they were bound to honour his 
cheque at Leighton Buzzard just because there was a balance at 
that branch in his favour. It is contended that the branches are 
quite distinct, and the defendant's bank have no more right to set 
off at the Leighton Buzzard branch a debt due to them as bankers 
at Buckingham than they would have to debit a debt due to them in 
some other capacity — as brewers, for example — against the plain- 

(1) 6 U. & N. 95 ; 29 L. J. (Ex.) 129. 
(2) 12 M. ii W. 018. (3) 6 R & C. 66. 



VOL. Vni.] MICH. TERM. XXXVI VICT. ' 13 

tiff's acoooBt. It must be remembered, however, that the plaintiff 1872 
m%ht have ordered a transfer of his assets from the one branch to "gabnett 
the other, and the defendants' bank, on the other hand, most have ^lii^^ji. 
a corresponding right. In general it might be proper or conside- 
late to give a notice to that effect, but there is no legal obligation 
OQ the bankers to do so, arising either from express contract or the 
coarse of dealing between the parties. The customer mnst be 
taken to know the state of each account, and if the balance on 
the whole is against him or does not equal the cheques he draws, 
he has no right to expect those cheques to be cashed. We all 
know what the actual practice of bankers is where there are 
branches. In such cases the managers of each branch are in the 
habit of communicating with each other, and honour cheques of 
the customer according to the state of his general account. But 
there is certainly no usage according to which the customer is en- 
titled to expect his cheques to be honoured at one branch where he 
happens to have a balance to his credit, when at the same time that 
balance is counterbalanced by a debit against him at another branch. 
With respect to the cases cited, they are distinguishable. In 
HiU T. Smith (1) the customer sent money to the bank for the 
specific purpose of meeting a particular bill, and that money no 
doubt the bankers, having accepted it for that purpose, could 
not set off against the general account. In the other case cited. 
Camming v. Shand (2), a special contract was established, and the 
defendant was on that account held not to be entitled to refuse to 
honour the plaintiff's cheques. Here there was no special contract 
and no usage proved, atid in the absence of either, the mere fact of 
there being two branch establishments is not enough to entitle 
the plaintiff to recover. The rule must therefore be refused. 

Mabtik, B. I am of the same opinion. The question is really 
one rather of fact than of law. The relation between banker and 
customer is that of debtor and creditor with a superadded obliga- 
tion on the part of the banker to honour the customer's cheques so 
loDg as there are any assets of his in the banker's hands. So it was 
expressed in the judgment of the Court in FoU v. Olegg. (3) But the 

(1) 12 M. & W. 618. (2) 5 H. & N. 95 ; 29 L. J. (Ex.) 129. 

(3) 16 M. & W. at p. 328. 
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1872 mere existence of an apparent balance, if there is no real balance, is 
Garnktt ^^ enough to render the bank liable to pay a cheque at the branch 
^M.r^' where the apparent balance is. There was no evidence that in 
this case the bankers undertook to cash cheques at one branch 
when the whole accounts shewed that the customer had no suffi- 
cient balance. No special contract, nor any usage or course of 
dealing to that effect was proved. 

PiGOTT, B. I also think the rule should be refused. Where 
there are branch banks the same relation between banker and 
customer exists, in the absence of any special contract, as in the 
case where there is one establishment only. There is no duty on 
the part of the bank to keep the accounts separate. No one would 
say that a banker might set off against his customer's account a 
debt due to him from his customer in another capacity, a private 
debt, for example, or a debt due to him as carrying on some distinct 
business. Nor has a banker any right to confound two accounts 
lodged with him by one person in two different capacities. He 
would have no right to blend a personal and a trust account. But 
here there is nothing to prevent the banker from taking into 
account the state of the plaintiff's balance as a whole ; and upon 
such account being taken, it appeared that the plaintiff had no 
sufficient assets to meet the cheques presented. The banker was 
therefore justified in dishonouring them. 

Bbamwell, B. I thought the defendant entitled to the verdict 
at the trial, and I still think so ; though my opinion is not a very 
confident one. My doubt arises thus : The money is paid to the 
customer's account at a particular place, and except at that place 
he cannot call upon the bank to pay, although he may happen to 
have a balance at another branch establishment. Is not the 
obligation correlative? The bank is not liable to be called on to 
pay at one branch just because there is a balance at another. 
Why, then, may the bank without notice debit the customer's 
account at one branch with his deficiency at another? The ques- 
tion is one of mixed law and fact. It is admitted that in some 
cases the bank could not debit the customer with a debt due to 
them ; for example, a debt due to the bank as carrying on a dif- 
ferent business, as that of brewers. Nor, again, would they have 
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any right to blend two accounts kept by one person with them in 1872 
different characters, as a personal and a trust account. But here Gabnett" 
there was nothing except the fact that there were two branch m^Kswax 
establishments. Nothing was said as to their being separate, and 
nothing should be implied. If indeed it was understood and agreed 
that the branches should be kept separate, then the plaintiff is 
rights but not otherwise. And with regard to the correlative rights 
of the parties, it must be remembered that if a customer might 
draw anywhere where he had a balance, no matter what the real 
debit against him might be, there would be a real hardship on 
bankers and a difSculty in their conducting businesa But to limit 
his drawing to the amount of his total actual balance is no hard- 
ship on him, for he always knows, or can know if he likes, the state 
of his account as a whole. In practice, bankers do constantly 
allow overdrawing at a particular branch, because they know they 
may debit the customer with his balance at some other branch. 
It may be convenient and proper for them to give the customer 
notice of their intention to do so, but there is no legal obligation 
upon them to give such notice. 

I think, therefore, that the customer has no claim, for he is 
indebted to the bank on his whole account in such an amount as 
to reduce his assets to almost nothing. There is no duty, in my 
opinion, apart from usage or contract, on the part of the banker to 
honour cheques at one branch because the customer has a credit 
there, if at another branch there is a countervailing debit I agree, 
therefore, that the rule must be refused. 

Rule refused. 

Attorney for plaintiff: Boger$. 
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1872 SMITH V. HALEY. 

Waw 9 

- '-J. Costs — Writ of Trial — Nature of Action — Costs on lower Sccde^CertificaUs-- 

Directions to Masters^ Hilary Term, 1853. 



la an action of debt the writ was indorsed for 50/. 3«., which was reduced upon 
the trial, by a setoff, to 15Z., and a verdict was entered for the plaintiff for the 
latter amount, the judge certifying/ under the County Courts Act, 1867, s. 5, thnt 
there was sufficient reason for bringing the action in the superior Court. He did 
not certify on the postea that the " cause was proper to be tried before him " :— 

HMf that in the absence of the latter certificate, the plaintiff's costs were to be 
taxed under the 7th direction to the masters, Hilary Term, 1853, upon the lower 
scale, the case not being one in which, " by reason of the nature of the action,'* oo 
writ of trial could be issued. 

In an action of debt tried before Keating, J., at tiie Suffolk 
Summer Assizes, 1872, a verdict was taken for the plaintiff, for the 
claim in the declaration, subject to a reference, the arbitrator to 
have all the powers as to certifying, &c., of a judge at nisi prius. 
The writ was indorsed for a sum of 50?. 3»., which the plaintiff 
proved to be prima facie due to him. Tiiis amount was, however, 
reduced by a set-off on the reference, to 15i, and the verdict was 
entered for that sum, the arbitrator certifying, under the County 
Courts Act, 1867, s. 5, that there was suflScient reason for bringing 
the action in a superior court. 

Upon taxation the master refused to allow costs on the higber 
scale, being of opinion that the 7th direction to the masters, of 
Hilary Term, 1853, was applicable, and that the arbitrator not 
having certified on the postea that the cause was proper to be 
tried before him, the lower scale of costs only could be allowed. 
The plaintiff appealed to a judge, who referred the matter to the 
Court. 

The 7th direction is as follows : — " In all actions of contract, 
other than cases in which by reason of the nature of the action 
no writ of trial can by law be issued, where the sum recovered . • • 
shall not exceed 20Z., the plaintiff's costs shall be taxed according 
to the lower scale . . . provided that if the judge shall certify on 
the postea that the cause was proper to be tried before him • • • 
the costs shall be taxed on the higher scale." 

' Oraham moved for a rule to review the master's taxation. ^^ 
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writ of trial can issue except where less than 202L is claimed (see 1872 

3 & 4 Wm. 4, c. 42, s. 1 7, which enacts that " in any action depending Smiih""*^ 

in any of the superior courts for any debt or demand in which the ^^^ 

sum sought to be recovered and indorsed on the writ of summons 

shall not exceed 202.," it shall be lawful for a Court or judge to 

order the issues to be tried before the sheriff, and a writ of trial 

shall issue accordingly) ; and the arbitrator's certificate^ under the 

County Courts Act, 1867, s. 5, is therefore all that was required, 

as the 7th direction does not apply to cases where, by reason of 

the nature of the action, no writ of trial can by law be issued ; 

Ferry v, Bennett (1), where Erie, C.J., says that, "The power to 

order a writ of trial to issue is confined to cases where the sum 

sought to be recovered and indorsed upon the writ of summons. 

does not exceed 201" 

[Channell, B. That case proceeded on the fact that there was^ 
no writ of summons at all ; but only a plaint removed by certiorari 
from the county court.] 

The marginal note makes it so appear, but the judgments, both 
of Erie, C.J., and Willes, J., treat the amount of the indorsement 
as part of the ^ nature of the action." 

Bbamwell, B. There should be no rule in this case. The 
practice of the Court has long been in accordance with the master's 
decision, and the Court has frequently expressed its approval — 
though not formally by way of judicial decision — of that practice.. 
Now, I quite agree that the arbitrator's certificate is equivalent to- 
that of a judge ; but here it was given under the County Court 
Act, 1867, and without it the plaintiff would have been entitled to* 
no costs at alL It does not affect the scale of taxation. The ques-^ 
tion, therefore, is whether the direction to the master includes the 
present case. Certainly it does, and the words of exception do not 
apply. For this is not a case where, " by reason of the nature of 
the action," no writ of trial could be issued. The writ can be issued 
in any action " for any debt or demand ;" that is the " nature of the 
action." It is true words follow in 3 & 4 Wm. 4, c. 42, s. 17, as to 
the indorsements on the writ^ but they do not affect the ''nature of 
the action," and are not part of it Otherwise, any plaintiff could 

(1) 14 C. B. (N.S.) 402 ; 83 L. J. (C.P.) 45. 
Vol. VJIL C 8 
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1872 evade the rule by indorsing a larger som than that mentioned. It 
Smith 11^7 seem at first sight that this constmction may bear aNlittle 
^j^^ hardly upon a plaintiff who has, as here, indorsed his writ bona fide. 
Bnt a remedy for this hardship, if it be one, is to be found in tbe 
proyiso that the judge may certify on the postea for costs on the 
higher scale; and the arbitrator in this case should have been 
asked for this certificate. 

The case referred to does not decide anything opposed to this 
view. For, there, there was no writ, and the ** nature of the action " 
meant or might mean the nature of the origin of the proceeding. 
At all events, it did not necessarily refer to the amount mentioned 
in the indorsement. 

Chankell, B. I am of the same opinion. The direction con- 
tains three parts : the enacting part^ the exception, and the proviso. 
Clearly this case is within the enacting part, and it is not within 
the exception, for there is nothing in the *' nature of the action " 
to prevent a writ of trial from issuing, and the proviso prevents 
any hardship arising from such a construction. 

In the case cited the plaintiff had b^;un his action in the county 
court, and removed it by certiorari ; and on that ground the Court, 
as the marginal note indicates, proceeded. 

PiGOTT, B. I am of the same opinion. The case cited is dis- 
tinguishable upon the grounds pointed out by my learned Brothers. 
The marginal note gives the real key to that decision. 

Bule refused. 
Attorney : W. Rogers : for Stimson, Bedford. 
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PRESTON v. DANIA and Akotheb. 1872 

Bond — Bond /or Money payable hy Instalments — Common Law Procedure ^'^^' ^^' 

Act, 1860 (23 & 24 Vict. c. 125) «. 25. 

The GommoD Law Frocedare Act, 1860, s. 25, permits payment into court to 
be pleaded by leave of the Court or a judge in any action on a bond *' which has 
a condition to make void the same upon payment of a lesser sum at a day 
or place certain " : — 

Edd, that this enactment does not apply to an action brought on a bond con- 
ditioned to be void upon payment of a lesser sum by instalments. 

Declabation on a bond for 5000Z., conditioned to be void on 
payment of 2500Z. with interest by five instalments of 400Z. and 
one of 500?. between the 1st of January, 1869, and the Ist of 
January, 1875, stating that all conditions were perfonned, &c., 
yet the defendants did not pay on the 1st of January, 1872, the 
instalment of 400Z. with interest due on that day. 

Plea : Payment into court of the instalment due. 

Demurrer and joinder. 

C. W. Woody Q.C. {Edwards with him), in support of the 
demurrer. A bond for the payment of money by instalments is not 
within the Common Law Procedure Act, 1860, s. 25 (1), which is 
strictly confined to common money bonds subject to the provisions 
of 4 & 5 Anne, c. 16, s. 13 (2), where only one breach can be assigned. 
Bonds for moneys payable by instalments are within 8 & 9 Wm. 3, 
c 11, B. 8 (3), being for non-performance of several covenants or 

(1) The Common Law Procedure cording to the provisions of the Common 
Act, 1860 (23 & 24 Vict. c. 125), s. 25, Law Procedure Act, 1862." 
enacts that, '* in anyj action brought (2) By 4 & 5 Anne, c. 16, s. 13, where 
upon a bond which has a condition or an action is brought upon any bond 
defeasance to make void the same upon " whfcli has a condition to make void 
payment of a lesser sum at a day or the same upon payment of a lesser 
place certain, with a penalty, it shall sum at a day or place certain," power 
be lawful for a Court or a judge, and is given to a defendant to bring the 
upon such terms as they or he shall principal and interest due into court 
think fit to pay into court a sum of in satisfaction of the bond, and the 
money to answer the claim of the Court may give judgment to discharge 
plaintiff in respect of such bond ; and the defendant from the same accord- 
such payment into court shall be made ingly. 

and pleaded in like manner and ao- (3) By 8 & 9 Wm. 3, c. 11, s. 8, it is 

C 2 8 
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1872 agreements, in which case the plaintiff may assign as many 
Pbebton breaches as he thinks fit, and whilst the defendant may bring inta 
Vasja GovLTt the damages assessed for the breaches and so haye ezecntion 
stayed, the plaintiff is entitled to the judgment as a security 
against further breaches: Smith y. Bond (1); 1 Notes to Saunders, 
by Williams, p. 69, note (b) ; Darby y. Wilkins. (2) In such a case 
there can be no payment into court, except perhaps in respect of 
the last instalment. 

Holker, Q.C. (Kennedy with him), contra. This bond is for 
5000Z. to secure the payment of 2500Z. It has therefore a con- 
dition '' to make yoid the same upon payment of a lesser sum at a 
day or place certain," and the circumstance that tlie lesser sum is 
to be paid by instalments, does not take it out of the operation of 
the Common Law Procedure Act, 1860, s. 25. That statute uses 
the same language as the 4 & 5 Anne, c 16, and any bond within 
the latter is within the former. Now, although the 4 & 5 Anne, 
c. 16, relieying an obligor against the penalty of common money 
bonds primarily applies only to bonds for a sum payable at one 
time or place, it is also applicable to money bonds payable by 
instalments : see per Lord Mansfield, C. J., in Bonafous y. Bybot (3) ; 
Bridges y. Williamson. (4) An instalment therefore might haye 
been brought into court under 4 & 5 Anne, c. 16, s. 13, and such 
a payment may now be pleaded. 

Wood, Q.C, was not called on to reply. 

Bbamwell, B. I am clearly of opinion that this plea is bad. 
Look for a moment at the history of these bonds. Originally the 



enacted, that in all actions upon any In sncli actions, .... and in case the 

bond or on any penal sum for non- defendant shall pay into court the 

performanoeof any covenants or agree- damages assessed for the breaches, a 

meats, m any deed or writing con- stay of execution shall be entered . . . 

tained, the plaintifif may assign as but notwithstanding in each case the 

many breaches as he shall think fit, judgment shall remain as a security 

and the jury shall assess not only against any further breaches upon 

such damages as were before usually which the plaintiff may have a sciiv 

done, but also damages for such of the facias, 

breaches as the plaintiff shall prove to (1) 10 Bing. 125. 

have been broken, and that the like (2) 2 Str. 957. 

judgment sliall be entered on the ver- (3) 3 Bur. 1370. 

diet as before had been usually done (4) 2 Str. 814. 
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penal sum mentioned in them was recoverable. Then the Courts 1872 
of equity, unfortunately as I think, established a practice of relieving Vwros 
the obligor from payment of the penalty— of relieving him, that is d^^ 
to say, from the obligation of doing what he had contracted to do. 
And the legislature finding this practice in existence, thought it 
undesirable that a man should have to go to equity for relief, and 
accordingly passed two statutes, the 8 & 9 Wm. 3, c. 11, and the 
4 & 5 Anne, c. 16, on the subject. The former enacts (s. 8) that 
** in all actions on any bond, or on any penal sum, for non-per- 
formance of any covenants and agreements in any deed or writing 
contained, the plaintiff may assign as many breaches as he shall 
think fit," and the jury are to assess the damages on the breaches ; 
but the like judgment is to be entered as before for the whole 
penalty and costs, and '^ shall remain as a security against any 
further breaches." It is plain that the bond declared on is within 
this statute, which applies to all bonds, except a common money 
bond. Such a bond is not within the statute, because only one 
breach can be assigned, and the penal sum is not for the non- 
performance of several covenants. The matter is clearly put in 
the Notes to Saunders, by Williams, vol. i. p. t)9, note (b), where 
it is said, "all other bonds [i.e., bonds other than those pre- 
viously enumerated], including common money bonds, either for 
the payment of money by instalments or of annuities, or for 
the performance of any covenants or agreements, are within the 
statute." 

Now, it is clear to my mind that the statute 4 & 5 Anne, c 16, 
applies to common money bonds only ; but not to any bond within 
the meaning of the former statute; and the Common Law Proce- 
dure Act, 1860, s. 25, deals, like the 4 & 5 Anne, c. 16, with bonds 
conditioned to be void *' upon payment of a lesser sum at a day 
or place certain," and with those only ; and if it is to be held 
applicable to a bond for the payment of money by instalments, 
i do not see why it should not be held equally applicable to 
bonds, for example, to secure the fidelity of a clerk. The words 
used do not cover such a case, and apply simply to bonds where 
there can be but one breach. The present case, therefore, is 
Dot within the letter, and certainly not within the reason of the 
Act. 
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1872 With regard to the authorities cited, the two cases in Strange 

Pbeb7x)k seem to he in conflict, and one may be' set off against the 
Di^iA. other. But there is also the authority of Lord Mansfield in 
Bonafous v. Byboi. (1) Now, as to this, I must first observe that 
the dictum relied on was obiter; it was not necessary to the 
decision of the case, because the rule was discharged, the whole 
principal being due. But I must add, with great respect to so 
high an authority, that I dissent entirely from what was there 
said. After describing the nature of a bond as being a security 
for the principal and interest due, and referring to the relief given 
against the penalty by equity, Lord Mansfield goes on to remark 
that it is extraordinary that " the Courts of law did not follow 
equity, but still continued to do injustice as of course.'* I differ 
entirely from this view. Where is the injustice of holding people 
to mean what they say ? Where is the injustice of making a man 
perform what he chooses to promise ? I protest I can see none. 
And to relieve a man from his obligations on some supposed 
equitable considerations, seems to me to be a mischievous thing. 
If relief is required, let the legislature interfere. It is there that 
the remedy must be sought. It is not the function of Courts of law 
to apply it. They have to administer the law as it is, and any 
attempt on their part to mend it only leads to uncertainty in the 
administration of justice. 

My judgment, therefore, is for the plaintiff. This bond is not 
within 4 & 5 Anne, c. 16 ; but within 8 & 9 Wm. 3, c. 11, under 
which the defendant has a remedy, of which Lord Mansfield seems 
entirely to have lost sight; but under which also the plaintiff has a 
right to his judgment as a security — a right of which he ought not, 
without express words, to be deprived. 

Chais^nell, B., concurred. 

PiGOTT, B. I am of the same opinion. Whether the 13th sec- 
tion of 4 & 5 Anne, c. 16 applies to a bond payable by instalments, 
where everything has been paid but the last instalment sued for, so 
that no further breach is possible, I do not say. It is clearly 
inapplicable to an action for one instalment, others remaining due, 

(1)3 Bur. 1370. 
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and the words of the Common Law Procedure Act, 1860, s. 25, 1872 
which are precisely similar, are equally inapplicable. Fb^sos 

Jndgmevd for iT^ plaintiff Dasia. ' 
Attorney for plaintiflf : Forder. 
Attorneys for defendants : MUne, Biddle, & MeHor. 
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Debtors Act, 1869 (32 & 33 Vict. c. 62), «. B—Order for Payment^Man-ied 

Woman. 

An order under the Debtors Act, 1869, s. 5, may be made upon a married 
wosum. 
An order for payment under s. 5 may be made without any proof of means. 

The defendant in this action was a married woman ; she was 
sued on her promissory note for 501 given after her marriage ; 
and coverture not being pleaded, judgment was recovered against 
her on the 24th of August, 1872. 

A summons was taken out before Quain, J., for an order for pay- 
ment under the Debtors Act, 1869 (32 & 33 Vict. c. 62), s. 5 ; and 
on proof that the defendant had property settled to her separate 
use (without power of anticipation) to the amount of 1500£ a year, 
the income of which was payable in January and July, the learned 
Judge made an order on her for payment of the judgment debt 
and costs and costs of the application, with interest on the debt at 
4 per cent, from the date of the judgment, by two instalments, 
that is to say, 257. on the 20th of January, 1873, and the residue 
and costs on the 20th of July following. 

Willis having obtained a rule to set aside this order on the 

ground that th^re was no evidence of the defendant having had 

since the date of the judgment, or having at the time of the order 

the means to pay the sum in respect of which the defendant had 

made default, and on the ground that the defendant, being a 

married woman, was not within 32 & 33 Vict. c. 62. (1) 

(1) 32 & 33 Vict. c. 62, s. 4, of sums in respect of the payment of 

abolishes imprisonment for " default which orders are in this Act authorized 

in payment of a sum of money " except to be made." 
(inter alia) i** 6. Default in payment By s. 5 : " Subject to the provisions 
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1872 Anstie shewed cause. Before the Act no exemption from arrest 

DiLi^x existed in favour of married women ; on the contrary, it was the 
CuKsiNGiiAx. ^i^iversal practice, where there was judgment against hushand and 
wife, whether as plaintiffs or defendants, and the wife was arrested, 
to discharge her only when she had no separate estate. (I) And 
when the wife was taken on a judgment against herself alone, she 
was not discharged, even thouo;h there was no evidence of separate 
estate : Poole v. Canning. (2) There is therefore no reason why 
the Act should not apply to married women. The defendant, not 
having pleaded coverture, is in the same position as the defendant 
in Pooh V. Canning (2), who pleaded coverture and had it found 
against her, and if the Act does not apply she can be arrested, and 
will not be entitled to her discharge. Under the Married Woman's 
Property Act, 1870 (33 & 34 Vict. c. 93) ss. 13, 14, orders may be 
made on married women which will be enforceable by imprison- 
ment. Secondly, the Act does not require proof of means on the 
making of an order for payment, but only on making an order for 
commitment. The order was made with reference to the dates at 
which it was proved there would be means. 

Willis, in support of the rule. The whole section must be read 
together, and requires that no order shall be made without proof 
of means ; there ought only to be one order, providing both for 
payment and for commitment in default. 



hereinafter mentioned, and to the pre- that the person making default either 

scribed rules, any Court may commit has, or has had since the date of the 

to prison for a term not exceeding six order or judgment, the means to pay 

weeks, or until payment of the sum due, the sum in respect of which he has made 

any person who makes default in pay- default, and has refused or neglected, 

ment of any debt or instalment of any or refuses or neglects, to pay the same 

debt due from him in pursuance of any . . . For the purposes of this section 

order or judgment of that or any other any Court may direct any debt due 

competent Court. Provided (1) that the from any person in pursuance of any 

jurisdiction by this section given of com- order or judgment of that or any other 

roitting a person to prison shall, in the competent Court to bq paid by instal- 

caseofanyCourtother than the superior ments, and may from time to time 

Courts of law and equity, be exercised rescind or vary such order." 

[subject to the restrictions therein (1) See Ivens v. Butler, 7 E. & B. 

mentioned] (2) ThAt such jurisdiction 159; 26 L. J. (Q.B.) 145; Larkin v. 

shall only be exercised when it is 3/ar«7<a7/, 4 Ex. 804 ; 19 L. J. (Ex.) 161. 

proved to the satisfaction of the Court (2) Law Rep. 2 C. P. 241. 
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[Kelly, C.B. It is the settled and proper practice to divide 1872 
the order into an order for payment and an order for commit- dhjjon 
ment The "jnrisdiction" mentioned in s. 5 is a jurisdiction to cukkuIoham 
commit] 

The eases of the arrest of married women before the Debtors 
Act, 1869, were cases in which the party himself acted, the deli- 
very of the writ to the sheriff being the act of the party and not 
of the Court ; per Tindal, C.J., in Newton v. Botue (1) ; but here 
the Court is asked itself to make an order committing the de- 
fendant. It is true a commitment is not asked now; but if, 
when it is asked for, the Court will refuse to make it, they will 
not now make an order which is useless except as a foundation for 
the other. 

KELiiT, C.B. This rule must be discharged. If married women 
are not within the Debtors Act, 1869, they remain subject to arrest 
and imprisonment ; but it is quite clear the Act was intended to be 
of general operation, and to apply to every description of persons. 
The object was that there should be no imprisonment except for 
wilful default. 

As to the remaining question, whether it is necessary before 
making an order for payment by instalments that the judge should 
be satisfied as to the existence of means at all, there is nothing in 
the Act imposing that condition. It may be prudent to do so, but 
it is enough that there is the judgment debt ; afterwards, when an 
order for commitment is applied for,, it will be time to shew the 
existence of means. In fact, however, the question of means was 
gone into carefully before the learned judge, and he has made a 
very reasonable and indulgent order with reference to the defend- 
ant's future income. 

Martin, B. I am of the same opinion. The law has been cor- 
rectly stated that the Court will only discharge a married woman 
when she is a party to the record as such. My opinion is that 
where an action is brought against her simpliciter, and judgment 
recovered, she cannot shew by any subsequent proceedings that 
she is a married woman. The order is quite right. 

(1) 7 Man. & G. 329, at p. 833. 
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1872 Bramwell, B., concurred. 



DlIJX)N , 
V, 

Cunningham. 



L 



Channell, B. It is clear from the previous practice that mar- 
ried women are not exempted from the operation of the Debtors 
Act^ 1869 ; and to the other objection the answer is, that this is 
not an order for commitment 

Bule discharged. 

Attorneys for plaintiff: Vizard & Co. 
Attorney for defendant : A. Brew. 



Nov. 25. PHILPS, Trustee v. HORNSTEDT. 

Bankruptcy Act, 1869 (32 & 33 Vict c. 71), 8. 6, subs. 2— Fraudulent 

Conveyance. 

llie defendant received from M., a member of 9, trading firm, a bill of lading 
for brandy, for the parpose of landing and warehousing it, which he did, entering 
the brandy (at M.'s request) in his own name, and paying charges amounting to 
4:71. Afterwards, and whilst he still had the bill of lading in his possession, an 
acceptance which had been given by the firm to the defendant for the hire of a 
ship falling due, and the firm not being able to meet it, the defendant consented 
to take M.'s acceptance at seven days for a balance of account, including^ the hire 
and the 47/., upon receiving M.'s authority to sell the brandy, if the biH were 
not met. This acceptance not being met, the defendant sold the brandy. The 
firm were afterwards adjudicated bankrupts, and the trustee sued the defendant 
in trover for the value of the brandy. The transaction was bon^ fide, but the 
brandy formed in fiict the whole property of the firm : — 

Beldf that the transaction under which the defendant obtained power to sell 
the brandy was not a •* fraudulent conveyance, gift, delivery, or transfer," within 
. the meaning of the Bankruptcy Act, 1869, s. 6, subs. 2, 

Action brought by the trustee in bankruptcy of the estate of 
McFarlane & Co. (a firm consisting of McFarlane, Henry, and 
Veniuii) to recover the value of 600 cases of Bordeaux brandy. 
The first count stated a conversion by the defendant before the 
bankruptcy of goods of the bankrupt ; the second count stated a 
eonveraion after the bankruptcy of goods of the plaintiff as trustee ; 
the third count was for money payable to the bankrupt before the 
bankruptcy, for money had and received, and on accounts stated ; 
arid the fourth count for money payable to the trustee, for money 
had and received^ and on accounts stated after the bankruptcy. 




I 
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The defendant pleaded to the first two counts, respectively, not 1872 
guilty, and denial of property ; and to the third and fourth counts, " philps 
never indebted ; and to the third count, set-off. HoRNSTEiyT 

The cause was tried before Mr. Hawkins, Q.C., at the Guildford 
Summer Assizes, 1872, 

From tbe evidence then given it appeared that about the 17th 
of August a bill of lading for 600 cases of brandy was handed by 
McFarlane to the defendant for the purpose of landing and ware- 
housing tbe goods, which the defendant did, warehousing them (at 
McFarlane's request) in his own name, and paying charges amount- 
ing to 47?. ; that on the 29th of August a bill for 245Z. given by 
the bankrupts for the hire of a ship called the Iron Era, of which 
the defendant was managing owner, and which was used by the 
bankrupts for carrying on their trade, falling due (1), an interview 
took place between McFarlane and the defendant, at which McFar- 
lane asked the defendant to take his acceptance for the amount at 
fourteen days; that defendant having to meet a bill before the 
expiration of that time, declined this offer, and McFarlane then 
said, ** You are perfectly secure ; there are 600 cases of brandy, 
which are worth a great deal more .than you want from me ;" that 
defendant then said that, with the consent of others who were in- 
terested, be would give him seven days' credit ; that on the follow- 
ing day be again saw McFarlane and Henry in company with a Mr. 
Bew ; that McFarlane then said he had money coming from France, 
and that the proposed bill at seven days would be met ; and in 
answer to a question by Mr. Bew, "whether he was solvent," he re- 
plied that " he had brought a great deal of money from America, 
and there was plenty more where that came from, and that he could 
not imderstand why defendant should make any question as he gave 
him the brandy as security f that, after some discussion as to the 
value of the brandy, the defendant consented to take McFarlane's 
bill, saying that ^' he hoped the bill would be met, as he would be 
in a difficulty if he had to realize the brandy at the last moment, 
and that he would have to realize it at whatever it fetched if 
the bill were not met ;" to which McFarlane replied, " You are 
at liberty to do whatever you like with the brandy ;" that McFar- 

(1) It was not clear upon the evidence whether the hill had actually matured or 
was just filing due. 
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1872 lane then gave defendant bis acceptance at seven days for 3027., 
Philps the balance of an account then stated, and which included the 
HobjStedt. amount due to defendant for landing and warehousing ; that the 
bill was not met; that the 'defendant accordingly sold the brandy 
to Child & Co. for 175Z., from whom he afterwards repurchased it 
about the end of October for 225/., and resold it for Soil. ; that 
on the 12th of September a bankruptcy petition was filed against 
McFarlane & Co., founded on an act of bankruptcy committed on 
the 1st of September, and on the 12th of October the firm were 
adjudicated bankrupts. 

The jury found that the transaction on the 30th of August was a 
bona fide arrangement, honestly entered into and honestly carried 
out, and they also found, that the bankrupts had not on that day 
any other property besides the 600 cases of brandy. 

The learned commissioner thereupon directed the verdict to be 
entered for the defendant, with leave to the plaintiff to move to 
enter the verdict for him for 400Z., the sum found by the jury 
to be the value of the brandy. 

A rule having been obtained accordingly, or for a new trial on 
the ground that the learned commissioner should have told the 
jury that the plaintiff was entitled to the verdict, 

Garth, Q.C., and Grantham, shewed cause. This was neither a 
fraudulent preference nor a fraudulent conveyance. The finding 
of the jury disposes of the first, and the admitted facts of the 
second. The defendant clearly had the brandy in his possession 
under a lien for 47Z., and all that he obtained by the transaction 
of the 30th of August was a right to selh Such a transaction is 
not a "conveyance, gift, delivery, or transfer;" it is, therefore, 
not within the Bankruptcy Act, 1869 (32 & 33 Vict c. 71), s. 6, 
subs. 2. But if it were included in those words, it was not frau- 
dident even in a teelinical sense, the debtor not being deprived by 
it of the possession of his goods, and neither party at the time sup- 
posing it to be the whole of the debtor's property. 

FrerUice, Q.G., and R V. WHKams, in support of the rule. The 
question of whether an act is a fraudulent conveyance within the 
meaning of the bankruptcy law does not depend on whether the 
property transferred is known by the creditor to be the whole of 




V. 
HORNBTEDT. 
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the debtor's property, but on whether it is so in fact. So with 1872 
a fraudulent preference, where an intention to give a preference philps 
to the creditor must exist on the part of the debtor, this may 
be unknown to the creditor ; a fortiori it is so with a fraudulent 
conveyance, where no design of delaying or defeating creditors 
need exist in fact, and it is sufficient if that is its necessary con- 
sequence. The cases of Ex parte HawJcer (1) and In re Wood (2) 
shew that the law as to fraudulent conveyance is not altered by 
the new Act. 

[Bbamwbll, B. There is no doubt about the soundness of those 
decisions ; but is this a " conveyance, gift, delivery, or transfer"?] 

It is. Even assuming. the defendant had a lien (which is doubt- 
ful), he had no right to sell ; and giving him that right was equi- 
valent to transferring the property to him. It was, moreover, 
gi?ing him possession in a different right — that is, with the right 
of holding and of selling, not only as against the 471,, but as 
against the preexisting debt for hire ; and assuming that the mere 
super-addition of the power of sale to his original lien would not 
have made the act an act of bankruptcy, the addition of this 
further charge did so. Woodhouse v. Murray (3) shews that the 
fact that the debtor is already out of possession will not validate 
as against creditors a transfer of his whole property. 

MAfiTiN, B. I think this rule should be discharged, and on two 
grounds. First, I think the defendant had a lien on the brandy in 
respect of money paid by him for its clearance, and until tender of 
the amount of that lien was made, the trustee was not in a position 
to sue. 

Secondly, I think this was not an act of bankruptcy. The case 
of In re Wood (2) was a perfectly clear one ; there was a convey- 
ance properly so called, by which the debtor intentionally conveyed 
away to his creditor all his property. But if a transaction takes 
place in which there is no such intention on either side, but which 
afterwards tnms out to have the effect of transferring the whole of 
the debtor's property, that is not a conveyance or transfer within 
the meaning of the statute. Here there was no conveyance, 

(1) Law Rep. 7 Ch. 214. (2) Law Rep. 7 Ch. 302. 

(3) Law Rep. 4 Q. B. 27. 
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1872 transfer, gift, or delirery ; there was merely a power given to the 

Philis creditor to hold property of which he already had, and was en- 

,, ^' titled to retain, the possession as against a debt dne to him, neither 

HORMBTEDT. * ^ , 

party supposing it to be the whole of the debtor's property. Such 
a transaction is not within the terms of the Act 

Bramwell, B. I also think this rule should be discharged. It 
may be that the defendant's lien for 47Z. would not alone liave 
given hiTTi a defence ; for if he had only a lien, he had no right to 
sell against the charge, and his doing so would be a conversion. 
But I mention the lien because it gave the defendant a right to 
possession ; and that being so, what took place afterwards was not 
the giving of any further possessory right, but only giving the 
defendant a right to sell and pay himself out of the proceeds. 
What so took place cannot be either a '* conveyance, gift, delivery, 
or transfer." It may be that if the case had been present to the 
minds of the legislature, they would have included it ; the words 
*' charge upon " would have been apt words for that purpose. They 
have not used any such words, and the words they have used do not 
comprehend the ^case. But I am not sure that the legislature did 
not have in their contemplation, and intentionally exclude such 
cases, that is to say, ordinary mercantile transactions, where, with- 
out any fraud, a creditor having in his possession goods belonging 
to his debtor, and subject to a lien for the debt, the owner requests 
him to sell the goods for their joint benefit, to pay himself out of 
the proceeds the amount due, and to hand over the balance to the 
owner. I think it was never intended that such a transaction 
should constitute an act of bankruptcy if it afterwards turned oat 
that those goods were the whole property of the debtor. 

But I further doubt whether, even if the Act had used the 
words '' charge upon," a transaction of this sort, though relating 
to the whole property of the bankrupt, would have been fraudu- 
lent within the meaning of the Act. With what reason can it be 
said that there was here an assignment or charge without a present 
equivalent ? The goods were already in the possession of the 
defendant, and subject to his lien, so that the bankrupt could not 
regain possession of them without paying the sum due. The 
bankrupt was also in difficulties about .a bill in the defendant's 
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handsy which was just falling due, and the dishonour of which 1872 
would he disastrous to his credit, and would besides cause the Vm^ 
defendant to withdraw from him the ship, on the possession of howStedt 
which the carrying on of his business depended. Under these 
circumstances he makes the arrangement of which the defendant 
has taken advantage; that arrangement is not, in my opinion, 
*' fraudulent" within the meaning of the Act (an expression always 
unfortunate when actual fraud is not meant), even if it were other- 
wise within its words. 

Cleasby. B. In this case an authority to sell was given by the 
bankrupt, in whom the whole property in the goods was vested, to 
the defendant, in whose possession they were, subject to a lien. Sup- 
pose all he had given was an authority to sell at the end of a week, 
without any further charge; could it have been said that this 
privilege, which the defendant did not possess before by virtue of 
his lien, was a ** conveyance, gift, delivery, or transfer"? Clearly 
not. That is an answer to the first objection. 

As to the other question, whether giving a right to sell for the 
further claim makes the transaction fraudulent within the Act, no 
authority has been referred to which shews it to be so ; and we 
should be extending the construction given to the word '' fraudu- 
lent " if we were to apply that term to such a case as the present. 
I think we ought not to do so ; and the rule must therefore be 

discharged. 

Bule discliarged. 

Attorneys for plaintiff: Evans, Laing^ & Eagles. 
Attorney for defendant : Handson.\ 
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1872 [IX THE EXCHEQUER CHAMBER.] 
Nov. 80. 
MOUFLET V. COLE. 



Measurement of Distance — " As the Crow flies^ or hy nearest mode of prao' 
ticaUe Access — Covenant not to cirry on Tixide within a yiven Distance. 

The defendant covenanted with the plaintifif not to carry on the business of a 
publican within half a mile of the plaintiff 'a premises. He afterwards carried 
on business within half a mile if the distance were measured in a straight line, 
" as the crow flies," but not within half a mile if the distance were measured by 
the nearest mode of practicable access : — 

Held (affirming the judgment of the Court below), that there had been a 
breach of the covenant. 

Appeal from the decision of the Court of Exchequer discharg- 
ing a rule to enter a verdict for the defendant. (1) 

The case was argued on the 2l8t and 22nd of June, 1872 (before 
Willes (2), Byles, Blackburn, Keating, Lush, and Brett, JJ.), by 
Garthy Q.C. (A. L. Smith with him), for the defendant, and by 
Parry^ SerjL {F. Turner with him), for the plaintiff. 

Cur. adv.'wU. 

Nov. 30. The judgment of the Court (Byles, Blackburn, Keat- 
ing, Lush, and Brett, J J.) was delivered by 

Blackbukn, J. In this case the defendant by deed sold to the 
plaintiff the public-house called the "Lord Holland *' and the good- 
will of the business, and the defendant in the deed covenanted 
that he should not be in any way concerned in a public-house 
" within the distance of one half of a mile of the said premises 
called the *Lord Holland* " during the plaintiff's occupancy. 

At the trial before Martin, B., it appeared that the defendant 
did occupy a public-house so near the ' Lord Holland ' as to make it 
a matter of controversy whether it was within the half mile or 
not. The judge was of opinion that the distance was to be mea- 
sured •* as the crow flies," and the verdict was entered for the plain- 
tiff subject to the distance being measured, " such measurement to 
be made upon such principle as should be laid down by the Court 

(1) Law Rep. 7 Ex. 70. 
^ (2) Willes, J., died between the argument and judgment. 
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upon its final decision as to what was the trae construction of the 1872 
said covenant, leave being granted to the defendant to enter the Mouflbt 
rerdict for him in the event of its being fonnd by the said mca- q^i^ 
snrement, made upon the principle by the Court laid down, that 
the said public-houses are more than half a mile apart.** The 
majority of the Court of Exchequer were of opinion that " the 
true construction of the language used is that a circle of half a 
mile radius is to be drawn round the * Lord Holland/ and that if the 
defendant carries on the business of a publican within this space, 
be has broken his covenant." Cieasby, B., was of opinion that the 
distance was to be measured as a travelled distance, and to be 
measured " by the nearest available mode of access between the 
two houses." 

There is a difference, though not generally of any consequence, 
between the distance as it would appear if measured on a map, 
without regard either to the curvature of the earth or the differ- 
ences of level (if any such exist on the spot), and the distance in 
an actual straight line drawn from the one point to the other. The 
majority of the Court below have not noticed this ; but, subject to 
some remarks which we shall afterwards make on this, we agree 
in their judgment. 

We agree with what Parke, J., says in Leigh v. Hind (1) — that 
the parties to such an agreement do not contemplate the actual 
distance which a customer would have to traverse in going from 
one house to the other. No doubt their first object was to have 
protection for the custom of the purchased house by securing that 
the seller should not set up business so near to it as to affect the 
custom, and that would involve the consideration of how far the 
customers would have to travel ; but as a covenant to that effect 
would obviously lead to constant litigation, they wish those who 
prepare their contract to lay down a fixed rule that will admit 
of no dispute. The words which they have used are to be con- 
strued in their ordinary sense, bearing in mind that such is their 
object. That object is best effectuated by measurement on the 
map ; and we think the matter is now concluded by the balance of 
authority in favour of that construction. In Woods v. Dennett (2) 
Lord Ellenborough, in 1817, ct nisi prius, laid down a rule con- 
(1) 9 B. & C. at p. 770. (2) 2 Stark. N. P. 89. 

Vol. VIII. D 3 
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1872 trary to this. In Leigh v. Hind (1), where there were two prac- 
KoTTFLBT ticable modes of going between the houses, which were both less 
^^^ than the stipulated distance, and a third which was greater, the 
whole Court of Kiug's Bench thought the contract broken ; but 
Lord Tenterden and Littledale, J., assigned as their reason that 
the distance should be measured by the nearest mode of access, 
and Parke, J., that it should be '' as the crow flies," which, of course, 
was shorter than either. At the time the weight of authority was 
probably in favour of the defendant's construction. 

But then arose a series of cases : Beg. y. Saffron WaJden (2) 
decided in the year 1846 ; Stokes y. Grissdl (3), in 1854 ; Lake r. 
Bviler (4), in 1855 ; Jewel y. Stead, (5) in 1856 ; and Duignan v. 
Wdtker (6) in 1857, which all adopted the oth^r rule. It is true 
that most of those cases were on the construction of statutes, not 
of contracts. We do not, however, think that there is any sound 
distinction between statutes and contracts in this respect. In each 
the object is to substitute a certain distance, capable of easy deter- 
mination, for a reasonable distance, which being uncertain, would 
be a trap for litigation. And the object of the draftsman who 
prepares either an Act of Parliament or a contract, where it is 
necessary to specify a distance, ought to be to use words that 
give a fixed and easily ascertainable guide. 

In Lake y. Butler (4), Crompton, J., says : " If this question 
were quite new, the convenience would be all in favour of con- 
struing the distance as that measured in a straight line, and the 
words would be, to say the least, capable of bearing that con- 
struction. In common language, if you ask how far it is from one 
place to another, the answer often is, * Do you mean by the road or 
by the fields, or as the crow flies ? ' But the recent .authorities 
being all in favour of this construction, and the decision in Beg. 
V. Saffron Walden (2) being precisely in point, we ought to adhere 
to it at any rate, so that the legislature may know how such 
general words in an Act will be construed, and use them in tliat 
sense." 

(1) 9 B. & C. 771. (4) 5 E. & B. at p. 99 ; 24 L. J. (QB.) 

(2) 9 Q. B. 76. 273. 

(3) 14 C. B. 678; 23 L. J» (C.R) (5) 6 E. & B. 350; 25L.J.(Q.B.)294. 
HI. (6) Joh. 446 ; 28 L. J. (Ch.) 867. 
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Since that case there has been a farther decision in the Queen's 1S72 
Bench of Jewd v. Stead (1) ; and a decision of Wood, V.C., in MouPi^irr 
Duignan v. Walker (2), where he applies the same rule to a con- ^i^ 
tract as we think should be applied. We, therefore, adopt as our 
own the judgment of Crompton, J.^ only sh'ghtly altering the last 
sentence. The recent authorities being all in favour of this 
construction, and the decision in Buignan v. Walker (2) being 
precisely in point, we ought to adhere to it, ''at any rate so that 
parties framing a contract may know how such words in a contract 
will be construed, and use them accordingly." v 

It is to be observed, that the phrase used in the judgment of the 
majority of the Court below is, that '' a circle of half a mile radius 
is to be drawn round the ' Lord Holland ' ;" and Crompton, J., in the 
passage cited, uses the phrase '' in a straight line." This, we think, 
would be understood by any one to mean that the 'circle is to be 
drawn and the line measured on a map ; and this is, we think, the 
true meaning of the contract. It is a very simple matter to take 
the Ordnance map, and with a pair of compasses measure the 
distance between any two points, and then by the scale ascertain 
what that distance is. And we think this is what, in ordinary 
language, is meant when people speak of a circle round a particular 
point But inasmuch as, in laying down a map it is treated as if 
the surface was projected on a plane, whilst in reality the surface 
of the earth is part of a very large sphere, and the surface varies 
in its Ievel> this distance measured in an actual straight line between 
the points is not precisely the same as that measured on a map, or, 
as the legislature have expressed it in 6 & 7 Vict e. 18, *' the 
distance measured in a straight line on the horizontal plane." 

In so short a distance as half a mile the difference arising from 
the curvature of the earth would not be more than a fraction of 
an inch, and may clearly be neglected as insensible. But that 
arising from the inequalities of the surface, though never great, 
may be perceptible. If, for instance, the distance measured on the 
map between two places was half a mile, and there M^as a difference 
in level of 130 feet, the actual distance in a straight line would 
be half a mile and a yard. But to ascertain this slight difference 

(1) 6 E. & B. 350; 25 L. J. (Q.B.) 294. 
(2) Job. 446; 28 L. J. (Ch.) 867. 



36 COURT OP EXCHEQUER. [L. R. 

1872 it would be necessary to call in a surveyor, and incur trouble and 
MouFLET expense. And we cannot think that people, in speaking of the 
Q^j^ distance round a point, do contemplate such minute accuracy. 
We think, therefore, that the distance should be measured on the 
map. It may be observed, that where in any case it is desired to 
adopt another rule, words can easily be used to express it, as was 
done in Athyns v. Kinmer. (1) 

One other point is to be disposed of. We think, in measuring 
the distance it should be taken from the nearest point of the one 
house to the nearest point of the other, without regard to where 
the doors are situated. 
The judgment must therefore be aflSrmed. 

Judgment affirmed, (2) 

Attorneys for-plaintiff : Siileman & Neate. 
Attorneys for defendant : Shum & Crossnian. 

(1) 4 Ex. 776 ; 19 L. J. (Ex.) 13?. 
(2) Bylcs, J., concurred, solely in deference to authority. ^ 
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THE GUARDIANS OF THE POOR OP THE WEST HAM UNION tr. 1872 

OVENS. ^^' ^^• 



Poor— 12 & 13 Vict, c, 103, «. le-^VcUuMe Seeuriiy. 

A judgment is a " valuable security " withiu the meaning of 12 & 1 8 Vict, 
r. \ax s. 16. 

Appeal from the decision of the Judge of the Bow County Court, 
in an action brought by the plaintiffs to recover the sum of 
191 19s., the amount expended by them in the relief of the defen- 
dant, a pauper, and his wife and family, during twelve months 
prior to the proceedings in the action. 

The action was brought under 12 & 13 Vict. c. 103, s. 16, by 
which it is enacted that, ''where any pauper shall have in his 
|K)S8e88ion or belonging to him any money or valuable security for 
money, the guardians of the union or parish within which such 
pauper is chargeable may take and appropriate so much of such 
money, or the produce of such security, or recover the same as a 
debt before any local court, as will reimburse the said guardians 
for the amount expended by them, whether on behalf of the 
common fund or of any parish, in the relief of such pauper during 
the period of twelve months prior to such taking and appropriation, 
or prior to such proceeding for the recovery thereof, as the case 
may be.** 

The defendant received from the plaintiffs relief for himself, his 
wife, and family, from October, 1867, to the 16th of May, 1872, 
indusive. In October, 1867, before becoming chargeable, he was 
injured by an accident caused by the negligence of the St Eatha- 
rine Dock Company. He afterwards commenced an action 
against the company, which was tried at Westminster at the sittings 
after Hilary Term, 1872, and a verdict returned for 300?., with 
leave to the company to move to enter a nonsuit or a verdict for 
them upon a point reserved. A rule was moved for pursuant to 
the leave reserved, but was refused, and judgment was signed on 
the 13th of May, 1872. The amount of the verdict and costs was 
paid to the now defendant's attorney on the 18th of May, and on 
the 20th 290i!. was paid to the defendant by his attorney, being the 
amount of the verdict after deduotiug extra costs, 

V0I..VI1L E 3 
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1872 * The plaintiffd applied to the defendant for payment of the above 
Guardians or daim, and payment not being made, they brought this action. 
West Ham jhe learned judge gave judgment for the defendant, and the 
Ovens, plaintiflfe appealed. 

PhUbrick, for the plaintiffs. If on the 16th of May there had 
been only a verdict signed, there would have been more difficulty, 
a verdict could not be attached under s. 61 of the Common Law 
Procedure Act> 1854 : Jones v. Thompson (1) ; and it might possibly 
have been argued that, on that ground, it was not a valuable 
security ; but after the rule had been refused and judgment was 
signed, there was a debt which could be attached, and therefore 
clearly a valuable security for money. A judgment may also by 
1 & 2 Yict. c. 110, 8. 14, be made a charge on stock and shares, 
and might, till lately, have been made a charge on land under 
s. 13. (2) It will scarcely be denied that bonds or bills would be 
'^valuable securities" within the meaning of the Act; but no 
reasonable distinction can be drawn between such personal secu- 
rities and a judgment. 

O. JS, Chriffiths, for the defendant. If a judgment debt may be 
called a valuable security because it can be attached under & 61 of 
the Common Law Procedure Act, 1854, any ascertained legal debt 
will be included in the term, which will scarcely be argued. The 
meaning of the phrase is explained by the context, which speaks 
of ** the produce of such security ;*' this shews that what is meant is 
a real security, which has a certain and intrinsic value. At least it 
must be such a security as can, like a bill or bond, be realised in 
the market. 

PhUbrick was not heard iu reply. 

Kelly, B. We ought to put a large and liberal construction on 
the Act, which was passed to prevent persons from looking to the 
parish for support, who have the means of supporting themselves. 
It would not be sufficient that before the relief ceased the pauper 
should be in a condition in which it is extremely probable that he 
will become entitled to money or a security for money ; but here 
three days before the relief ceased he became absolutely entitled 

(1) E. B. & E. 63; 27 L. J. (Q.B.) 234. 

(2) See now 27 & 23 Vict c. 112, a. 1. 
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to the judgment in question — in the fullest sense of the word it 1872 
''belonged" to him. The question then is, whether this judgment guabdians of 
was a *•' valuable security " within the meaning of the Act ? It is '^««^^'' 
argued that this must mean a negotiable security, but that would Otkns. 
be to cut down the words of the Act without reason. The judg- 
ment is undoubtedly a security for several purposes ; it may be 
the subject of attachment, and may be made the foundation of a 
charge on property, and it is capable of being equitably sold and 
converted into money at an^ time until it is satisfied. There is 
certainly nothing in the jbcts of the present case to induce us to 
hesitate in holding the judgment to be a valuable security if we 
can properly do so, for the pauper has been supported for several 
years, during which he was prosecuting his claim for damages, 
and the sum of nineteen guineas is all t&at is now sought to be 
recovered. The judgment below must be reversed, and judgment 
must be entered for the plaintiffa 

Chakitell, B. I am of the same opinion, for the reason given 
by the Lord Chief Baron. I am not sure that the verdict would 
not have been a " valuable security," though defeasible by reason 
of the leave given to move to set it aside. But, at any rate^ when 
the rule to set it aside was refused, it was no longer subject to any 
doubt or uncertainty. I am of opinion that the judgment was a 
security within both the letter and spirit of the Act 

PiQOTT, B. I am of the same opinion. The judgment was 
certainly a security, and the fstcts shew that it was also a valuable 
security. 

Cleasbt, B. I cannot hesitate for a moment in holding that 
the judgment was a valuable security ; the difficulty is in finding 
any reasons why it should not be so held. It might have been 
a3signed as a security for money borrowed, and would certainly then 
have been a security to the lender. Why, then, should we not say 
it was also a security in the hands of the pauper ? 

Judgment for tlie plaintiffs. 

Attorneys for plaintifis : EiUeartf it TunstaU. 
Attorney for defendant: Smediey. 
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40 COURT OF EXCHEQUER. [L. R. 



Ig72 MORRISON v. THE UNIVERSAL MARINE INSURANCE COMPANY. 

^^' ^ * MoHm Inmmnee^Coneed'mejU—KnowUdge of UndenoriUr^EUetion—Dt- 

Uvering otU Pdiey, 

The plaintifTs insurance broker effected an insurance with the defendants on 
the chartered freight of the pkintiff's ship CawAria without disclosing to the 
defendants certain information in his possession, which it was material that they 
should know (October 10). In so doing he acted in good faith, supposing, from 
inquiries that he had made, that the information was incorrect After initialing 
the slip, but before executing the policy, the defendants (October 13) became pos- 
sessed of the information which the broker had not disclosed ; and they after- 
wards executed and delivered out the policy without any protest or any notice 
that they would treat it as void (October 14 or 15). Upon receiving ncwi 
of the loss of the vessel they gave notice to the plaintiff that they did not con- 
sider the policy binding on them (October 20). On the trial of an action upon 
the policy the learned Judge directed the jury (in substance) that the defendants 
were bound to make their election within a reasonable time after they became 
aware of the concealment, and left it to them, without expressing any opinion, 
whether the defendants had elected to go on with the policy :— 

HM (Cleasby, B., dissenting), a misdirection, on the ground (by Martin, B.) 
that if the conduct of the defendants in delivering out the policy would induce 
the plaintiff to suppose that he had a valid policy, they were estopped from 
denying it ; (by Bramwell, B.) that delivering out the policy with knowledge of 
the concealment was primi facie an election, and threw on the defendants the 
burden of shewing circumstances to explain it 

The information not disclosed by the broker had appeared in LhycTs Lint, 
which is a daily newspaper containing hundreds of entries relating to shipping in 
all parts of the world, and circulating among shipowners, underwriters, and 
insurance brokers ; the defendants were in fact subscribers to this neynp&pet : — 

J7eM, that the broker was not entitled to assume a knowledge by the under- 
writers of the contents of Lloyd's IM. 

This was an action brought on a policy of insurance for 500/. on 
the chartered freight of the ship Cambria (which was totally lost), 
effected with the defendants by Previt^ & Greig as brokers on 
behalf of the plaintiff. 

The defendants pleaded (1) fraud, (2) misrepresentation of a 
material fact, and (3) concealment of material facts. 

The cause was tried before Blackburn, J., at the Liverpool 
Winter Assizes, 1871, and the following facts were proved : 

The plaintiff is a merchant trading at Liverpool, and the defen- 
dants are an insurance company carrying on business in London. 
* Decided at the sittings after Hilary Term, 1872. 
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The plaintiff was sole owner of the ship Cambria, which 1S72 
sailed from Bahia on the 18th of Augast, 1870, for New Orleans, Mobuson 
under instructions to call at the South-West Pass for orders. ^ ** 

The Sottth-West Pass is one of the passes into the Mississippi ; yUam 
it is at some distance below New Orleans, and is a place of call ck)xPAHT. 
for orders for vessels going to load at the cotton ports of the Gulf 
of Mexico. 

On the 9th of September, 1870, the plaintiff entered into a 
eiiarterparty with McMahon & Co., of GaWeston, merchants, by 
which the Cambria was to proceed to the South-West Pass for 
charterer's orders, and thence to Galveston in Texas, New Oi^leans, 
or Mobile, and there take a full cargo of cotton for Liverpool. 

On the 3rd of October the Cambria arrived at the South-West 
Pass, where the master received orders from the charterers to pro- 
ceed to Galveston, and on the next day he sailed for that port. 
On the 6th of October the vessel arrived off the harbour of Gal- 
veston, and got ashore on the North Breakers off the entranoe of 
the harbour, and was there totally lost. 

On the same day (October 6) the master sent to the plaiAtiff 
Trom Galveston the following telegram : — *^ Ship Cambria ashore 
near here, full of water, lost." The telegram was received at 
Liverpool post-office at 5.30 p.m. on the 7th of October ; but the 
plaintiff denied having ever received it^ and on this issue the jury 
found in his favour. 

On the 6th of October E. P. Hunt, the agent at (xalveston of 
Lloyd's Liverpool and London Underwriters' Association, and of 
the Marine Board of Underwriters of New Orleans, sent the 
following telegram to the agent for Lloyd's at New York: — ^Ship 
Cambriay Owen, master, of Jersey, from Bahia, S. America, ballast, 
ashore. North Breaker, probably lost." 

On the 7th of October a telegram was received by Lloyd's, 
lx)ndoD, from the agent for Lloyd's at New York, in consequence 
of which the following announcement was made the next day in 
UoycTs Lisl: *'New York, 6th October.— The Cambria (probably 
Cameo), from New Orleans, grounded on North Breaker." 

On receipt of this telegram the following telegram was for- 
warded by Lloyd's to Liverpool, and was entered on the loss- 
book at the rooms of the Underwriters' Association at Liverpool 
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1872 at thirty-nine minutes past noon on the 7th of October : ^ Cambria, 

KoBRiBON qy. CaHao, from New Orleans, agronnd North Breaker." 

UioTiQisAL ^^® plaintiff is not a member of or a subscriber to the under- 

BiABiHa writers* rooms, to which only subscribers or members are admitted. 

JNMUBAHOE 

Ck)MPAinr. After making the above entry in the loss book, Dick, the secre- 
tary to the Lirerpool Lloyd's Association, searched Lloyd's Lists, 
and about an hour after making the entry, he added at the foot of 
it the following words in parenthesis : ** (Memorandum, Cambria, 
Owen, 1177 tons, left Bahia 18 Aug. for New Orleans)." • 

On the same erenii^y at the hour for dosing the i^ms^to'sub- 
i^^^ri^^rs, th^ se^^elary^^aocoiding to his usual custom, sent for pub- 
lication to the Liverpool Mereury a copy of the despatch first 
received from Lloyd's, but added the word ** Qy." after the words 
"New Orleans ;" so that the publication among the shipping 
news of the Mercury of Saturday, 8th of October, was in these 
words: ^^ Cambria, qy. CoHao, from New Orleans, qy. aground 
North Breakers." 

Not being able to find anything about a ship named CaUao, he 
had telegraphed the same day to the London Lloyd's, to inquire into 
the meaning of the words ** Qy. CaUao,** and received at 5.30 p.m., 
after the rooms were closed, the following answer : ** Cameo, from 
New Orleans, is supposed to be the name of the ship aground 
on the North Breaker." 

After receiving from Lloyd's, London, the answer above set 
forth, the secretary searched Lloyd's Lists, in order to ascertain 
something about the ship Cameo, and then made the following 
entry in the loss-book : "The vessel on the North Breaker reported 
yesterday as the Cambria^ is stated to be the Cameo, from New 
Orleans. Memorandum : — The ship Camao, from Antwerp, arrived 
at New Orleans on the 26th September." 

This entry was also sent to the Mercwry on the morning of 
Saturday, the 8th, and was published in that paper on Monday, 
the 10th of October. 

The secretary stated, on cross-examination, that he added the 
above memorandum as being, in his opinion, tantamount to a state- 
ment that the ship on the North Breakers could not be the Cameo, 
" because," he said, '^ the Cameo having arrived on the 26th of Sep- 
tember, she could not have got her cargo discharged and loaded. 
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and oome out again to be lost on the 6th." He did not» however, 

in any way communicate with Lloyd's in London that he had come 

to this conclnsion. 
On Satnrday, the 8th of October, the plainti£^ who, np to that 

time, had no insurance on the Chmiria or her freight, wrote £rom 
Liverpool orders to Messrs. Previt^ and Greig, of London, insur- 
ance brokers, to effect insurance for 50007. on the ship, and 5000Z. 
on chartered freight. 

The plaintiff bought a copy of the Liverpool Meroury of the 
8th of October, but he swore that he did not see the entry above 
mentioned until his attention was called to it at his own house late 
in that afternoon, after the letter of the 8th had been posted. The 
plaintiff also bought a copy of the Liverpool Mereury of the 10th of 
October, on his way to his oflSce, where he went earlier than usual, 
in consequence of the announcement in the Meroury of the 8th. 

Immediately on his airival at his office, he sent to his brokers 
the fcdlowing telegram : ** Since writing Saturday, paragraph in 
Mercury, * CcmbriOf quaare Oameo, from Kew Orleans, aground 
on North Breaker.' To-day's Meroury says: 'The vessel on the 
North Breaker, reported yesterday as the Cambria, is stated to be 
the Cameo, from New Orleans.' Can you find out at Lloyd's? let 
me know by wire before acting." And later, on the same day, 
he wrote to his brokers a letter in which, after quoting the above 
telegram he said, ^'It is our impression that it cannot be the Cam-- 
hia, or our captain would certainly have telegraphed us, and we have 
received none. If it is not the Cambria, should like the insurance 
done on good terms, as she is rather long on the voyage. We have 
sent you all the particulars we have received, and must leave you 
to act as best for our interest. She may have been detained on the 
line, but have not seen her spoken, which makes us uneasy. All 
we know is, the above extracts from Liverpool Meroury newspaper, 
sent you at once by telegram, and are waiting any information you 
can give us about her from Lloyd's. Your telegram to hand, as 
nnder, * Vessel on North Breakers appeais to be Cameo, and not 
Clambria,' to which we replied by wire — ^Your telegram received, 
and a great relief; nevertheless, have been so frightened that we 
wish insurance done on the best terms. We will not run a yard if 
not insured any more." 
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1978 No information was given to the underwriters of the memoran- 

dam published in the Liverpool Mercury of the 10th of October at 



Umitbbial *^® ®°^ ^^ ^® tel^ram. 

Mabive The letter of the plaintiff of the 8th of Ootober, with the cap- 
CoaiPAin'. tain's letter from Bahia, announcing the Cambria's sailing, and the 
charterpartj, and the plaintiff's telegram of the 10th of October, 
were received together by the brokers on reaching their office on 
the morning of October the 10th, and Frevit6 immediately went 
to Lloyd's for the purpose of searching the books^ and endeavour- 
ing to ascertain whether the vessel reported to be lost was the 
CaaSnbria or the CavMO. 

By referring to the index books at Lloyd's, which contain an 
index to the entries in lAoyd^s Inst, Previte discovered the an- 
nouncement published there on the 8th of October, as above stated. 

UoySz List is a daily shipping gazette, containing several hun- 
dreds of entries giving the shipping news from all parts of the 
world. These gazettes are received every morning by under- 
writers, and were actually received by the defendants. 

Previte also searched at Lloyd's for information about the ship 
Cameo, and found that there was news of her arrival at New 
Orleans on the 26th of September ; and not finding any news of 
the Cambria at New Orleans, or at the South-West Pass, as was to 
be expected if she had arrived there, he concluded that the vessel 
reported to be ashore on the Breakers must be the Cameo, and not 
the Cambria. 

Previte having come to this conclusion, applied on behalf of the 
plaintiff to various underwriters on the 10th, 11th, and 12th of 
October for insurance. He took in his hand the captain's letter 
and the charterparty, and stated to the underwriters when and 
from where the vessel sailed, and what the voyage was. Beyond 
this he gave no information to the underwriters, being convinced, 
as he said on cross-examination, that the vessel ashore was the 
Cameo and not the Cambria. It was conceded that he acted 
throughout in good faith. 

On the 10th of October he effected with underwriters, other 
than the defendants, insurance on the freight for 1350Z., at a pre- 
mium of six guineas per cent. ; and on the same day he exhibited 
to Mr. Fisk, the defendants' underwriter, the slip initialed at a 
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pieminin of six guineas per cent, and proposed that the defend- 
ants' company shqnld take a line on the freight at the same rate. 
Fisk, after hearing from Previt^ that insurance on the vessel was 
also desired, declined to insure the ship at all, but offered to take 
a line on the freight at eight guineas premium. 

On the 11th of October, Frevite effected further insurance on 
behalf of the plaintiff on the freight at eight guineas per cent. 

On the 12th of October, he proposed to Mr. Fritchett, the de- 
fendants* assistant-underwriter (Mr. Fisk being then away), to take 
a line on the freight at 8 guineas per cent, stating that Fisk had 
giren him a quotation at that rate ; and Fritchett, without asking 
for or receivmg any information from the broker beyond the date 
of the sailing of the vessel, and the facts stated in the slip herein- 
after mentioned, initialed the slip on behalf of the defendants for 
500Z. on the chartered freight 

The same day, and soon after having initialed the slip, Fritchett 
went to Lloyd's rooms, and there saw in the loss-book (which lay 
open on the stand where it is always kept open for the information 
of all visitors to the room) the above-mentioned announcement 
from Lloyd's agent at New York. This entry should, in ordinary 
course, have been made in the loss-book on the same day as it 
appeared in XJbyd's List, viz., on the 8th of October, but it had 
not, in fact, been entered till that morning. 

Immediately on reading this entry, Fritchett, seeing Ftevit6 in 
the room, accosted him and said, pointing to the loss-book, " This 
looks uncommonly like the Cambria^ which J^ have just written 
for you." Previt^ replied (according to Fritchett's evidence) " I 
know all about this ; this is the Cameo'' or (according to Frevite's 
own evidence), '' I have known about that for some days, and I do 
not think anything of it." 

Fritchett then went with Frevite, and was shewn by him the 
entries which Frevite had examined as stated above. 

It was conceded that in effecting marine insurances, until the 
slip is initialed the matter is considered as merely in negotiation. 
When initialed, the contract is considered concluded. It was 
proved to be the usage of underwriters to issue a stamped policy 
in accordance with the slip, no matter what might happen after 
the slip was initialed. 
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1872 On the 13th of October Vuk letomed to London, and was 

"motbhoh immediately infonned by Pritchett of all that had taken place 

UiriTKiisAL ^^^^i^ himself and Previte. Fiak stated that he was the person 

Mabutb whose dnty it wonld be to detennine, on ascertaining that tiiere 

CoMPAVT. had been a concealment^ whether the defendants wonld carry out 

the insurance. 

The course of business as to issuing policies in the defendants' 
ofBce, is as follows : the business of the o£Soe is conducted in two 
departments, one of which is the underwriting department, and 
the other that of the secretary and adjuster of claims. After 
slips are initialed in the underwriters' department they are passed 
into the secretary's department^ and thenceforward the under- 
writers' department has nothing further to do with them. All the 
slips taken are forthwith given to the policy-writers, and the head 
of the policy-writers obtains the necessary stamps, and the policies 
are then filled up on the proper stamped forma This work 
usually occupies about two days, that is to say, on the day but 
one after the slips are initialed the policies are signed by the 
directors, and are then placed in pigeon<>holes under the letters of 
the alphabet in the outer o£Sce for delivery. The policies are 
always dated as of the day of the date of the slip, no matter 
what delay may occur in filling up the policies. 

In this case a policy was filled up according to the tenor of the 
initialed slip. It was dated on the 12th of October, 1870, but not 
executed by the directors until the 14th or 15th; and having 
been deposited in the pigeon-holes, was taken away by a derk of 
the broker's on the 14th or 15th of that month. 

On the 19th of October a telegram was received and posted on 
the lo68*book at Lloyd's, shewing unquestionably that the vessel 
lost on the North Breakers was the Cambria^ and on the 20th a 
notice was given by the defendants to the brokers, stating that 
they held themselves free from liability on the policy. 

The defendants had made no objection or protest between the 
date of initialing the slip and sending this notice to the plaintifi. 

The premium, though at once debited to the broker, would only 
become payable on the 8th of November; it was tendered by the 
broker, on behalf of the plaintiff, in due time, but the defendants 
refused to receive it. 
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At the trial variouB defences were set up, a main contention 
being that the plainti£F had received a telegram from the captain ~ 
annooncing the loss, before directing his brokers to insnre on the 
8th of October. 

The direction of the learned Judge in his summing up, so far 
as is material to this case, was as follows: ** When he hears that 
there has been concealment, the underwriter is not bound to say, 
'I will put an end to the policy,' but he has a right at his election 
to say, 'You have been guilty of a concealment which woidd 
entitle me to determine the policy, but I prefer to go on with 
it;' he has what lawyers call the right of election, but he cannot 
say, 'I elect to go on,' and then when he hears that there is 
a loss say, ' Now that I hear there is a loss I will not recognise the 
policy.' • • • Now comes the third and last question, which I 
pointed out to yon before. I told you that when a man discorers 
that there has been a misrepresentation of that sort, he cannot 
keep the contract and get rid of it too. He has a right to 
^ay, * Take back your premium and make the contract a nullity.' 
He has also a right to say, * You have done what has entitled me 
to get rid of the contract, but I will keep the premium and go 
on.' He has a perfect right to do either of those things, and 
when he has got notice of the concealment he is bound to 'make 
bis election within a reasonable time ; he is not bound to do it 
with desperately hot speed. A man cannot wait to take his 
chance, he must elect within a reasonable time." 

After examining the evidence, the learned judge proceeded : — 
** Now Mr. Fisk is the man who determines on these returns of 
premium. He knows on the 13th of October of all this, as far 
88 this non-disclosure goes. He was aware of the fact, and that 
he might have returned the premium, or had a right to say he 
would return the premium ; and returning the premium would 
say he was not liable. No doubt if he had offered to return the 
premium, Mr. Previt^'s answer would be, ' I will not take it,' but 
still Mr. Fisk had no right to continue to hold the premium ; he 
could not play fast and loose ; he must either adopt it or refuse 
it A good deal has been said about the slip and the stamped 
policy. I think as regards this part of the case it makes no dif- 
ference whatever. I believe (you know better than I do) it has 
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been quite correctly stated that the patting it on the slip is con- 
sidered in fair tlealing and mercantile understanding, as being the 
contract, as if it were made on that day. This would equally 
apply if the contract had actually issued as a stamped policy. 
. • • The defendants knew of tlie fact, and did not do any- 
thing, or take any step, until the news of the loss came. Then 
the third question of this defence comes to be, do you think that 
they, having this opportunity (taking into account that they should 
make the election within a reasonable time) had elected to go on 
with the contract? If so, that puts an end to the defence. On 
this I express no opinion at alL I leave this entirely to you." 

Four questions were left to the jury by the learned judge, and 
were answered by them as follows : — 

First Did the plaintiff receive the tel^ram addressed tp himself 
from Galveston by the master, John Owen ? No. 

Second. Was it material to the underwriters in calculating the 
premium, or determining whether to take the risk, to know of the 
telegram which arrived and was in TuloydUz List and the Me/reuryl 
Yes. 

Third. Had the broker a right to suppose that the underwriters 
were acquainted with the contents of lAoyWs List? Na 

Fourth. Did the defendants' company, after knowledge that 
the broker had not disclosed this fact^ elect to treat the policy as 
subsisting? No. 

The learned judge thereupon directed the verdict to be entered 
for the defendants on all the pleas except that of fraud. 

A rule nisi for a new trial was afterwards obtained, on the 
ground of misdirection on the part of the learned judge in not 
telling the jury that the defendants were to be presumed to know 
the contents of UoycCs Lidj and that the plaintiff was not bound 
to communicate information contained in them ; and also that on 
the facts proved with reference to the execution of the policy* 
without protest, after knowledge of the allied concealment, tlie 
learned judge ought to have directed the jury to find for the 
plaintiff; and on the ground that on the question of election the 
verdict was against the weight of evidence. | 
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cause. First, the non-commanication by plaintiff to his broker of 
the memorandam in the Liverpool Mercury of the 10th of October 
was a material concealment, and this fact was relied on by the 
jury. Secondly^ there was a material concealment by the broker. 
The underwriter is entitled to know the facts known to the broker, 
and to exercise his own judgment upon them ; by keeping silence 
the broker compqlled the defendants to accept his o^ conclusion. 
The non-disclosure of facts merely suggesting the inference that 
the ship may be lost, has been held sufiBcient to avoid a policy : 
^Andrew t. BM (1) ; in Court v. Martineau (2), where the policy 
was upheld, no such inference could reasonably be drawn. Thirdly, 
the concealment was of information which the underwriter could not 
be expected to know. The fact that intelligence is announced in 
Uayd^s lAU cannot affect underwriters with constructive knowledge 
of it; this would impose on them the duty of knowing the whole 
roDtents of the paper. It*is a qnestion oT fact ; and whatever may 
liave been the force of the inference in former times, it is im- 
possible now to say, as a matter of law, that an underwriter is 
acquainted with and carries in his head all the vast variety of 
details which it contains. In ProudfcxA v, Montefiore (3), it was 
Bot even argued that the underwriter had constructive notice of 
news of the loss of the insured ship which was contained in Lloyd's 
List. The early cases which seem to lay down a contrary rule only 
shew (and in this they probably go too far) that Lloyd*s Lists are 
prima facie evidence of the underwriter's knowledge : Friere v. 
Woodhouse (4) ; if he is misled by the broker, the insurance is 
void, although the news may have been accessible to both alike 
Maehintosih v. Marshall (5) ; and he is at least as much misled by 
ailence as to a telegram which announces the loss of the vessel 
insured, as the underwriter was by silence as to the identity of 
the vessel insured with a notorious cruiser in Bates v. EevoUt (6). 
The question is one for the jury, and was rightly left to them : 
Qandy v. Adelaide Marine Insurance Company. (7) Fourthly, it 
was never the intention of either party to insure the Cambria^ 
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(1) 1 E«p. S73. 

(2) 3 Doug. 161. 

(3) Law Rep. 2 Q. B. 511 ; see note 
at p. 516. 



(4) Holt, N. P. 572. 

(5) 11 M. & W. 116. 

(6) Law Hep. 2 Q. B. 505. 

(7) Law Rep. 6 (i B. 74G. 
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if she were the vessel on the rocks. It was because Pievite 
had satisfied himself that she was not the vessel on the rocks 
that he insured her. What passed at the time of effecting 
the insurance, tacitly and in the broker's own mind, and what 
took place afterwards more expressly, had relation only to the 
contingency of the dxmhria not being the vessel on the rocks, 
and limited the insurance to that contingency. There is there- 
fore no identity between the vessel insured and the vessel Camiria 
which actually was upon the rocks, lonides v. PacijicFireand Marine 
IfiBuranee Company. (1) Fifthly, even supposing the last point 
not to hold, and the policy to be capable of ratification by de- 
fendants on discovery of the concealment, it was never ratified. 
The giving out of the policy was a mere formal act, the sh'ght 
importance of which is shewn by Xenos v. Wiekham, (2) The 
true contract is made by the initialing of the slip ; the slip is the 
contract, although the policy is the evidence ; the issuing of the 
policy is merely the completion of an act which the underwriter is 
morally bound to complete. This is shewn by Cory v. Paiton (3), 
in which it was held that the non-communication of information 
received by the assured after the ship was initialed, but before the 
execution of the policy, did not invalidate the policy ; and the de- 
cision in Mackenzie v. Coubon (4) was shewn to be founded on the 
error of supposing the statutes there relied on to be still law. An 
act which is to operate as an election to a£Snn a voidable contract 
must be clear and unequivocal, not such as will equally bear 
another construction : Clough v. London and North Western By* 
Co. (5) Here no act was done of that character. The only act 
that can be relied on is the giving out of the policy ; but the 
combined effect of Xenos v. Wiekham (2), Cory v. Fatten (3), the 
stamp laws, and the usage of underwriters, is that the underwriter 
who has initialed the slip is under a moral obligation to execute 
and deliver out the policy in order to enable the assured to try 
the question of its validity, since to do otherwise would be to 
decide the case in his own favour, and to prevent an appeal by the 
assured to an impartial tribunal ; that the execution is only of 



(1) Law Rep. 6 Q. B. 674. 

(2) Law Rep. 2 H. L. 296. 



(6) Law Rep. 7 Ex. 26. 



(3) LawRep.7Q.B.304. 

(4) Law Bep. 8 £q. 368. 
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impoitanoe because of the stamp laws, and that the mere delivery 
of the policy is a formal act of very little consequence. There was 
therefore nothing in these acts equivalent to an election to a£Srm 
the contract ; nor can any authority be produced shewing that 
die underwriter is bound to make any election until he is called 
upon to pay. 

SoOser, Q.C., HBrseheB, and M^QmneU, in support of the rule* 
Firsty the memorandum of the 10th of October never went to the 
jury. Second, there was no concealment by the broker, because 
he was entitled to suppose that the defendants* underwriter was 
already possessed of the information contained in LlaycCa List. 
Acquaintance with the contents of Lloyd's List had been con- 
stantly assumed on the part of the underwriter : Am. Mar. Ins. 
vol L p. 530 (4th ed.) ; Maokintosh v. Marshall (1) ; Friere v. 
Woodhouse. (2) 

[Mabtin, B. Notwithstanding the learned Judge's expression 
of opinion in that case, the question was left to the jury.] 

The assured is not bound to communicate what the underwriter 
oQght to know, or may be presumed to know : Carter v. Boehm (3) ; 
Lee Y. Jones. (4) It is sufficient, therefore, if the announcement 
of the fiEU^ in Lloyds List is prima facie evidence of the knowledge 
of the underwriter ; for what a jury may in the absence of contrary 
evidence presume the underwriter to know, the assured may also 
presume him to know. Thirdly, there is no question here, as in 
lonides v. Paeifie Fire and Marine Insurance Company (5), of the 
identity of the vessel ; the question is only whether a fact relating 
to the Cambria was not disclosed, which is the ordinary case of 
concealment Fourthly, assuming that there was a concealment, 
the defendants' underwriter was fully informed of the whole facts, 
at least as early as the 13th of October. The policy was then 
neither delivered out nor executed. It was the duty of the defen- 
dants, on knowing the facts which entitled them to elect, to signify 
their election, and the jury ought to have been directed that any 
act done by the defendants after that time, treating the insurance 
as valid, affirmed the contract and determined their right of 
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(2) Hdt, N. P. 572. 

(3) 3 Burr. 1906 ; 1 W. Bl 593. 
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1872 election. Going on with the contract by executing and deliTering 
HoBttiBOK ^^^ ^h® policy was each an act. It was an act which could only be 
Univkbbal ^^^strued in one way. Even if the policy had been executed, Xenos 

Mabute y. Wickliam (1) does not shew they would have been bound to deliver 
Ikscbakcb , , 

GoMpAMT. it out, or that it belonged to the assured, if they were entitled to 

rescind on the ground of fraud or concealment But it had not been 
executed, and the defendants were certainly not bound to give 
legal eSect to a contract which, if it had been completed, would 
not have bound them. Assumfng, however, that by the practice 
of underwriters they had considered themselves honourably bound 
to execute and deliver out the policy, yet since that was an act 
which, if done in silence, would induce the plaintiff to suppose him- 
self insured, they were bound then i^t least, if not before, to express 
their intention to avoid the policy on tb^ ground of concealment. 
By keeping silence they altered the plaintiff's position, and pre- 
vented him from insurii^ elsewhere. If this were otherwise, the 
case of a holder of a policy, voidable by reason of an innocent 
concealment, would be worse than that of one whose contract was 
voidable for fraud ; for in the latter case an election is clearly 
made by any act done under the contract, after knowledge of the 

fraud. 

Cur. adv. wit, 

Feb. 8. The following judgments were delivered : 

Martin, B. I am of opinion that there must be a new trial in 
this case. The first point was, whether there was a material con- 
cealment by the plaintiff himself in not communicating to Iiis 
broker the memorandum which appeared in the Liverpool Mercury 
on Monday, October 10th. In my opinion this fact was very 
important, and, if established, would be a material concealment 
which would avoid the policy ; but it seems to me that this point 
was not brought before the jury in such a way as to justify us iu 
upholding their verdict on that ground. 

The second point relates to the concealment by the broker, and 
we have no doubt that there was a concealment. It was argued 
thaty by reason of the fact appearing in Lloyd's List^ the under- 
writer is not in condition to take advantage of the non*communica- 
(1) Law Rep. 2 H. L. 29G. 



70L.TIIL] 



laOBL TERM. XXX7I VICT. 



5d 



tion by the broker. But we are satisfied that this is a question 
of fact, and that it cannot be assumed as a matter of law that the 
underwriter saw everything that was contained in that paper. 
The question was, therefore, rightly left to the jury. 

But a third question now arises, which is of very serious im- 
portance. The fact is, that certain material telegrams had been 
communicated to the broker who effected the insurance which he 
did not communicate to the defendants* underwriter ; and we may 
take it that the reason of this was, as he stated, that he had 
examined the matter and had satisfied himself that the ship upon 
the reef was not the Cambria. But hbwever that may be, the fact 
became known to the underwriter shortly after he had initialed 
the slip, and then, without any intimation that they looked upon it 
as of any importance, or intended to dispute their liability, the de- 
fendants signed a stamped policy and delivered it to the plaintiff. 
The question is, whether they are now at liberty to say that they 
are not bound by the policy, on the ground of concealment ; and 
my impression is that they are estopped. If the underwriter, 
after having acquired a knowledge of .the fact of the concealment, 
gives out a policy without notice, and as if it were binding on him, 
he does that which would induce the assured to think that he had 
a valid policy, and to seek no further for insurance. He cannot 
be allowed to wait until a loss has occurred, and then elect to 
rescind, when his own act has put the assured in a condition in 
which he can no longer insure himself anywhere. I cannot but 
think that the manner in which the question was dealt with by the 
Lord Chief Baron (1) was more correct, and that the proper direc- 
tion to the jury would be, that if the defendants, by delivering the 
policy to the plaintiff and retaining the premium, or not rescind- 
ing the contract for the premium, would naturally lead the plaintiff 
to suppose that the policy was delivered to him as a binding 
contract, that will preclude them from afterwards averring the 
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(1) At a previous irial of this cause, 
before the Lord Chief Baron, at the 
Liverpool Summer Assizes, 1871 (when 
the jury were discharged, being unable 
to agree on a verdict), the learned judge 
directed the jury that the slip consti- 
tuted a contract, but that the defend- 
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ants having, between the signing of 
the slip and the issuing of the policy, 
become acquainted with the telegrams 
not communicated by Previt<5, they 
ought at once to have made a com- 
munication to the assured, and refused 
to issue a policy. 
^ 3 
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In my opinioDy therefore, there must be a new 



Bramwell, B. I come to the conclusion that this rule should 
be made absolute with great reluctance, for, upon the whole, I 
think it probable that justice has been done. But as to the first 
point, I agree with my Brother Martin (and my Brother Blackburn 
has also stated to me that he concurs in this Tiew), that the 
question of the memorandum was not left to the jury, and that 
they have not expressed any opinion upon it. 

Then the question arises as to the concealment by the broker. 
And I am of opinion that there was a concealment of what it was 
material that the underwriter should know, and which he did not 
know. Upon this point, the argument of the plaintiff was that it 
was not a concealment, on the ground that the underwriter was 
bound to take notice of the contents of Lloyd! 8 List, or, in another 
way of putting it, that the broker was entitled to assume that the 
underwriter knew it. I do not agree with that argument It is 
impossible to say that there is any rule of law, or any principle or 
authority, which affects the underwriter with knowledge of what is 
contained in LloifcPs List. Ko doubt some knowledge may be 
assumed in the underwriter ; what, I will not attempt exactly to 
define or describe, though I agree with what was thrown out by my 
Brother Cleasby in the course of the argument, that the matters be 
must take notice of are matters of general knowledge, not matters 
relating to any particular ship. But to hold that the underwriter 
is bound to carry in his head all that is contained in Lloyd's List 
relating to a ship in which he has no interest, rather than to hold 
the owner of the ship bound to disclose it, would be to put a 
difficult and needless burden on the underwriter, while the oppo- 
site view puts no difficulty at all in the way of the owner. There 
was, therefore, a material concealment. 

But the next question then arises, whether, if the imderwriter 
becomes aware of the concealment after the slip is issued and 
before the policy is signed, you may look at the time of initialing 
the slip as the time when the rights of the parties are fixed. I 
think, independently of authority, that you can do so; and I have 
a strong opinion that you could do so in any conceiyable state of 
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the stamp laws, for the question does not relate to the document^ 
but to a period of time not mentioned in the document There is 
nothing repugnant to the contract in it. Without using any doubt- 
ful or contested terms, such as condition, the obligation of the under- 
writer is undoubtedly affected by what does not appear upon the 
policy. If at the time of making the policy a matter which is 
material is concealed, it defeats the policy ; the written obligation 
is, therefore^ controlled by something not appearbg on its face. 
But if so, you may as well put the time with reference to which the 
concealment is to operate at any previous period, as at the instant 
of executing the policy. There is no more addition or contradiction 
in the one case than in the other. But there is also authority for 
this. The case of Cory v. PaUon (1), in the Queen's Bench, is 
decidedly in point; it was there held that the assured was not 
bound to communicate a matter of which he became aware after 
the slip was initialed. On what ground ? On the ground that 
the initialing of the slip was the time at which the rights of the 
parties were fixed. Therefore the defendants are at liberty to shew 
that before signing the slip they did not know a matter that ought 
to have been communicated to them, although before executing the 
policy they did. 

But now comes a matter in which there is great difficulty, and 
as to which I cannot agree with my Brother Blackburn's ruling 
at the trial. After the slip was signed, it seems on the same day, 
the defendants became aware of the concealment of the telegram; 
and they then knew that the contract was not binding on them. 
It then became not only their right, but I think also their duty, to 
say, within a reasonable time, either *^ We find that there has been 
a material concealment, and we elect to avoid the policy and to 
return the premium;" or, ''We will retain the premium, and 
elect to go on with an insurance which is not at present enforceable 
against us." This would have been so if they had delivered out 
the policy at the time when the slip was initialed ; and it must be 
equally so though the policy was not given out. If they did not 
do this within a reasonable time, the contract became binding upon 
them. It is a general principle of law, founded both on justice and 
authority, that even in cases of fraud, when a man has notice of 
(1) Law Rep. 7 Q. B. 304. 
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any matter which gives him a right either to insist upon aoontract 
or to treat it as Toid, he must say within a reasonable time whether 
he determines to go on or to avoid it ; and the observation is a 
forcible one that if the principle were not applicable in this case^ 
a man would have greater power nnder an innocent than under a 
fraudulent concealment Now it seems to me that where the 
transaction consists of several acts, when the time arrives for taking 
the next step in furtherance of the contract, then is the iime, 
either as a matter of right in itself, or because it is the natural 
and reasonable time, for the party who is to take the next step to 
declare his election. In effect the contract here, whether en* 
forceable or not on the ground of the Stamp Acts, was, ^ I will 
become your insurer, and will give you out a policy ; but if I 
discover at any time that there has been a material concealment, 
I have the right either of avoiding, or of going on and keeping 
the premiums. It is my right; I have the option to go on or 
not." Then when the time came for the defendants to take the 
next step they ought to have declared their election, and if they 
took that step in furtherance of the contract without intimating 
that they did not waive their right to treat the contract as void,, 
the plaintiff was entitled to treat it as a notification to him that 
they had elected not to avoid the contract, but to go on. So that, 
in my judgment, the defendants ought to have sai«l, ^ We shall not 
give out the policy." If the plaintiff had then said, ''That is not 
fair ; I deny the materiality of the concealment, and will contest 
the point;" they might have said, " Well, then, we will give out 
the policy, but we deny its validity ;" and if they did not make 
such a statement, the assured would be entitled to treat their 
conduct as an election not to avoid. 

It was said in answer to this, that giving out the policy was 
a thing they could not avoid, because Xenos v. Wickham (1) 
shewed that the policy was the property of the assured from the 
time of its execution. Now, Xenos v. WieJcham (1) did not 
shew that it would be so if the policy was void on the ground of 
concealment But, allowing the answer, it only alters the form of 
the objection, because, instead of saying that the policy ought not 
to have been given out, we must then say that it ought not to have 
(1) Law Rep. 2 H. Lu 296. 
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been executed. It is said, however, that those who executed it 
had uo authority to do so. But .that is not so. The clerks in the 
ofSce had nothing to do with the underwriting, but they were 
clerks who were told to make out policies in accordance with the 
^ps; and if it was intended to revoke their authority, they should 
bare been told not to make out this particular policy. But^ fur- 
ther, the policy was signed by the directors, and they had authority 
to issue the policy or to take the objection. In short, before exe- 
cution, the matter must have come before o£Scials who had power 
to tell, and who should have told the clerks not to make out the 
policy, or who should have refrained from executing it; or if 
the policy had been executed and had, according to Xsnos v. Wieh- 
ham (1), vested in the plaintiff, then they should have delivered 
it out with a protest. 

But what I understand to be my Brother Gleasby's difficulty is 
this : it is said the delivery was a thing they could not help, and 
how can a man elect by an act which he does under compulsion ? 
A proposition so stated it is difficult to deal with. In one sense, 
however, it was not under compulsion. It was done by the defend- 
ants as people of honour; but as people of honour they might do 
it under a qualification ; they might say, ^ We do it as a matter of 
fiiimeBS, but at the same time we maintain that it is not binding in 
point of law and right.'' In short, they may do it under such cir- 
cumstances as will not cause them to lose their right As to 
considerations of how the matter would stand if the transaction 
occurred in some place where there were no stamp laws, and if after 
a verbal engagement a slip or pohcy were executed, or a premium 
received with knowledge of a concealment it is only the same 
question in another form ; if an act is done in furtherance of an 
invalid contract, it ought to be accompanied by a statement that 
it i9 not to be taken to admit that the contract is valid. There- 
lore, when the time arrives for giving out the policy, or, if Xenos 
V. Widsham{l) applies, for executing it, the underwriter should 
either refuse to do so, or, if the plaintiff insists on his right to 
have the policy and try the question, it should be given with an 
intimation that the underwriter elects to avoid. 

I do not, however, feel so confident upon this that I should 
(1) Law Rep. 2 H. L. 296. 
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1972 myself role, or adyise any jndge to rule as a matter of law, that the 
MoBBiBosr imderwriter had elected to affirm the contract. I would rather leave 
UnTKBiAL ^^^ question to the jury, putting it thus : ^Here is an act which 
^jJJ^j^ if unexplained, shews that the defendant is treating the contract as 
OcHPiuiT. subsisting ; but if in the surrounding circumstances you can find 
reason for saying thatthe assured was not warranted in so regarding 
it, you may find for the defendant Prima facie, however, it is an 
election, and it is for the defendant to point out some accompany- 
ing circumstance, shewing that the assured had no right so to 
understand it" This is not quite what the learned judge did ; he 
should have left it to the jury, as putting the burden of proof on the 
defendant to shew that the plaintiff did not understand it, or had 
no right to understand it, as an election. 

For my own part I cannot but think that both Fisk and Fritchett 
intended to go on, and did not much care for the telegram. I 
mention this, as shewing the reasonableness of requiring notice ; 
for if this was so, it is reasonable to suppose that the broker 
entertained that notion, and, entertaining it, abstained from acting 
further ; whereas if he had been informed of the defendants' 
intention to avoid the contract, he might possibly have obtained 
another policy in substitution. The plaintiff has, by the defendants' 
silence, been deprived of his opportunity of going elsewhere. 

Cleasbt, B. If the only question were, whether there was a 
sufficient finding that there had been a material concealment by 
the plaintiff, that is a matter of opinion on which I should not 
have differed from my learned Brothers. But as there is another 
question of great importance, as to the effect of giving out the 
policy after the slip had been executed and the risk taken, on which 
I cannot concur in their judgment, I am bound to state also my 
opinion on the first point. It appears to me that the finding 
of the jury that there was a material concealment by the plain- 
tiff was warranted by the evidence, and that not only was there 
sufficient evidence to warrant them in coming to that conclusion, 
but that they came to it upon the fact of the concealment of the 
memorandum. The learned judge, it seems, attached very little 
weight to this circumstance ; but the counsel for the defendants 
attached a good deal, and the jury, I think, took up the point as a 
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material one and acted upon it [The learned judge here referred 
to drcnmstanceB shewing that the jnry acted on this eTidence, and 
proceeded] Therefore I arrive at the condnsion that the jary 
found there was a material concealment, and found it upon the 
suppressioQ of the memorandum. I think^ therefore, that the jury 
Iiaye dealt with the whole of the evideDce and that we ought not 
to interfere with their finding. 

But the questioii of greatest importance is that which relates to 
the effect of the defendants' act in delivering out the policy, after 
knowledge of the facts, without sayiug anything to qualify their act 
Does this, as a matter of law, operate as a waiver of a matter of 
defence then in the knowledge of the underwriter? I agree that 
a man may, by words or by conduct, elect to waive an objection 
which entitles him to avoid a contract ; and if he does so he 
cannot afterwards set up that objection. But I think that the 
conduct relied upon here, that is, the defendants' act in giving out 
the policy without at the time doing anything to indicate that 
they reserved their right to insist on the objection, ought not to be 
regarded as anything in the nature of an election. First, however, 
I will call attention to the real position of the parties at the time 
when this knowledge was acquired, for I cannot think that the 
underwriter for a moment had any intention or idea of insuring 
against the contingency of the Oamhria being the vessel which was 
upon the rocks. The whole negotiation shews this to be so. The 
risk was taken before there was any idea of such a state of things ; 
the premium was founded on the class of the vessel, the nature of 
her voyage, and the time that had elapsed ; and no intention was 
ever directed to the contingency of the Cambria being the vessel 
on the rocks. As to what happened on passing through the room, 
I look on it as a mere assurance by Frevite that the announce- 
ment did not concern the matter at all ; he knew of it, and knew 
that there was nothing in it ; and on that footing the transaction 
goes on» that is, on the old footing. What passed then is conclu- 
sive to fihew that nothing was ever done to introduce a new risk, 
a new intention founded on a new idea, namely, that the Cambria 
was the vessel on the rock& This takes the case out of the region 
of election altogether. 
But supposing this to be otherwise, and supposiug also that there 
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was a discovery of a material concealment, what was the effect of 
giving out the policy ? Now, the contract was not made by the 
policy ; the only real contract was made by initialing the slip. A 
contract is constituted by the concurrence in intention of two par- 
ties, the one promising something to the other, who on his part 
accepts the promise ; it is binding at the time when the two parties 
separate with that idea in the mind of each ; the idea of the one 
being " I promise," and of the other, " I accept" Thus in the 
Statute of Frauds (s. 17), which provides that ** no contract . . . 
shall be allowed to be good," unless evidenced in a certain way, 
what has taken place by word of mouth is spoken of as a contract 
The particular evidence or mode of expression required by the 
statute to make it enforceable at law is a different matter. But to 
add that expression is a matter of obligation, a thing required not 
by any arbitrary code, as the use of the term honour would seem to 
signify, but by conscience and the sense of right prevailing univer* 
sally, and under the influence of which all the transactions of life 
take place. The effect of this is, that when, as frequently hap- 
pens, several acts must be done to complete the transaction, 
although in fact consecutive they are nevertheless treated as con- 
temporaneous, and the whole is. said to take place uno flatu. Thus 
here, the slip having been initialed, and the premiums paid or 
promised, the policy, whenever it is given out, is as between the 
parties to be taken as executed uno flatu with the actual making of 
the contract. This is the view acted upon in Cory v. PcUtan (1) ; 
the Court of Queen's Bench there regarded the policy as given out 
uno flatu with the initialing of the slip ; they held the plaintiff en- 
titled to consider the matter as then concluded, and the rights of 
the parties fixed, and they therefore held the fact that the assured 
afterwards became aware of material facts which he did not com- 
municate to the underwriter, an immaterial circumstance; in other 
words, they treated the slip and the policy as the same document. 
The House of Lords also, in the case of Xenos v. Wiekham (2), 
dealt with a similar question in a way justifying the conclusion I 
have arrived at ; for they held that the date of formal delivery was 
immaterial. They obviously considered that the exercise of the 
mind or the intention to deliver was the material thing, and that the 
(1) Law Rep. 7 Q. B. 304. (2) Law Rep. 2 H. L. 296. 
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policy, though still in the pigeon-holes of the onderwritery was to 
be treated as if actually delivered. That being so, a contract hav- 
ing been made, and what follows afterwards having reference to the 
time of the contract, the doctrine of election does not apply. 
The mind of the underwriter is not then directed to any other 
idea than that of giving out a formal document. > That is an act 
done as a matter of course; how then can it be an act of election? 
The evidence in my opinion justifies this view. Therefore in my 
opinion, the learned judge was right in not telling the jury that 
giving out the policy was of itself an election (under the new state 
of circumstances that had arisen) not to avoid the contract^ but to 
keep it on foot; and in leaving the question generally to the jury, 
whether the defendants had adopted the contract by not taking 
the objection within a reasonable time; and I also think their 
verdict right. 

There is another matter of importance. In dealing with the 
question of election, we ought to take into consideration the 
position of the person doing it as regards knowledge of all the 
facts. Now on this point there was upon the evidence matter 
which, if gone into fully might materially influence the considera- 
tion of whether the underwriter did or did not elect. They might 
have acted under the impression that nothing was known to the 
plaintiff; and their knowledge of the memorandum not cdnmiuni- 
cated by him (apart from the question of whether that non- 
disclosure avoided the contract), might have materially influenced 
any election they might have been disposed to make. 

In my opinion this rule should be discharged. 

Rule absolute. 

Attorneys for plaintiff : Sharps, Parker, db Co. 
Attorneys for defendants : Thamae d EoUame. 
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1872 * 

Attome^f—Stupendimg AUomeyfrom Praeiiee, 
Aov* &2« 

— An aAton^ and solicitor haTmg been suspended by the Muler of the Bolls 

from practising in the Court of Chanceiy for ten years, this Goorty on affidavits 
verifying (1) copies of the petition and order in Chancery and the affidavits filed 
there on the hearing of the petitioo, and (2) a transcript of a ehorthand-writeT^s 
notes of the judgment^ made a similar order, unUn cause were shewn before the 
fourth day of next term. 

Garth^ Q.C^ on behalf of the Incorporated Law Sodety, applied 
to the Coort to make an order suspending from practice for ten 
years an attorney of the Court, whom the Master of the Bolls had 
suspended from practising for that time as a solicitor in the Court 
of Chancery. He mentioned that the Court of Queen's Bench, 
following the rule laid down in 23 & 24 Vict c. 127, & 25 (1), for 
the case where an attorney is struck off the rolls, had, without 
further inquiry into the merits, made the same order as the Master 
of the Bolls, but that the Court of Common Pleas had adhered to 
their practice of inquiring into the matter themselves, and exer- 
cising an independent judgment, as in the case of In re Brvttan. (2) 
On a similar application in BrvUorCs Case, the Court of Queen's 
Bencb had acted on the same rule as at present, but this Court 
had adhered to its old practice of granting a rule nisi. 

The Coxjbt (3) ultimately made the following order: ''It is 
ordered that, unless cause be shewn on or before the fourth day of 

Hilary Term, 1873, the said M T be suspended fiom 

practising as an attorney of this Court for ten years, with leave, 
nevertheless, to apply again to this Court in the meantime, upon 

(1) By 23 & 24 Vict. c. 127, s. 25, to the proper officer of every or any 
^ The name of every person hereafter other of the said courts of which sucb 
struck off the roll of attorneys of any person is attorney or solicitor, be 
of the superior courts of common law at struck off the roll of such court,'* and a 
Westminster by the rule of any of such similar provision is made for the case 
courts, or off the roll of solicitors of the of an attorney or solicitor being re- 
Court of Chancery by order of any stored to the roll, 
judge of that court, shall, upon pro- (2) 20 W. R. 298. 
I duction of an office copy of such rule (3) Kelly, C.R, Martin, Bramwell, 
and order, and an affidavit of the and Channell, BB. 
identity of the person named therein, 
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notice of this rule to be given to the said M T "; and 1872 

directed that the order should be drawn up on reading (1) an bb 
affidavit verifying copies of the petition of the Incorporated Law ff ] 
Society to the Master of the Bolls, of the afBdavits filed upon the 
hearing of the petition^ and of the order made by the Master of 
the Bolls, and (2) an a£Sdavit of a shorthand-writer verifying the 
transeript of his shorthand note of his Honour's judgment. (1) 

Attorney for the Incorporated Law Society : Williamson. 



THE PLUMSTEAD BOAKD OF WORKS v. INGOLDBY and Othebs. _^o». "• 

MdropUa Local Management Acts, 1856 di 1862 (18 & 19 Vict. c. 120, a. 105 ; 
25 A 26 Vid. c 102, a. 77) — Apportionment Payable hy Future Oumer» — 
Charge on Land, 

The aasessments for paving expenses apportioned by the vestry or district 
boaid under s. 77 of the Metropolis Local Management Act, 1862 (25 Ss 26 Vict, 
c. 102), are a charge upon the premises in respect of which they are assessed ; 
and the amount may be recovered from the future owners of such premises, 
although there has been no arrangement to accept payment by instalments. 

Special case stated in an action brought to recover from the 
defendants, as owners of certain property, the sum of 577. 10s., 
the amonnt of a contribution assessed on that property by the 
plamtiflb under the following circumstances. 

On the 25th of March, 1868, the plaintiffs, acting under the 
Metropolis Local Management Acts, 1856 and 1862 (18 & 19 
Yict. c. 120 and 25 & 26 Yict c. 102), resolved that a new street 
within their district, called Granville Mews North, should be paved, 
in accordance with their surveyor's plan and estimate, and that the 
owners of the houses forming the street, and of the land bounding 
and abutting on it should pay to the board 1702. 13s. 4d.f the 
amonnt of the estimated expenses; and they apportioned the 
amount between the owners, according to a schedule appended to 
their resolution. At the same time they passed a similar resolu- 
tion with respect to Middle Granville Mews, and apportioned 
the expenses among the owners of the houses and land in and 
abitttiiig on that stieet. 

(1) Jan. 23. Gar^ Q.C^ moved to said that, no cause having been shewn, 
make the mle ahsoliite, bat the Court the role mm aliead j absolute. 
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1872 At the date of these resolutions three properties, forming part 

Plumstead of the houses and lands in and abutting on the streets, were 
owned by W. C. Banks. The total amount of the contributions 
assessed on the three properties was 57/. 10s., no part of which 
was paid by Banks or by any other person* 

. On the 3rd of December, 1868, Banks mor^paged these pro- 
perties to the defendants, as trustees of the Planet Building 
Society ; and, default being made, the trustees, on the 25th of 
December, 1869, took possession. They had no notice of the 
apportionment till the 15th of November, 1870. 

Payment of the apportioned sum being demanded and refused, 
this action was brought. 

The question for the Court was, whether the action was 
maintainable. (1) 



(1) The material sections of the two 
Acts are as follows : 

18 & 19 Vict. c. 120, 8. 105. "In 
case the owners of the houses forming 
the greater part of any new street .... 
which is not paved to the satisfaction of 
the vestry or district hoard of tbe parish 
or district in which such street is situ- 
ate, be desirous of having the same 
paved as hereinafter mentioned, or if 
such vestry or board deem it necessary 
or expedient that the same should be 
so paved," the vestry or board is to 
pave and keep the same in repair; 
*'and the owners of the houses forming 
such street shall, on demand, pay to 
such vestry or b6ard the amount of 
the estimated expenses of providing 
and laying such pavement (such 
amount to be determined by the sur- 
veyor, for the time being, of the vestry 
or board)," and if the estimated ex- 
ceed the actual expenses, the difference 
18 to be repaid to the owners of houses, 
by whom the said sum of money has 
been paid ; *' and in case the estimated 
expenses be less than the actual ex- 
penses of such paving, then the owners 
of the said houses shall, on demand, 
pay to the said vestry or board such 



further sum of money, as together with 
the sum already paid, amounts to such 
actual expenses." 

Sect 250. *« The word « owner ' shall," 
except for certain purposes, not in- 
cluding those of s. 105, " mean the 
person, for the time being, receiving 
the rack rent of the lands or premises, 
in connection with which the said 
word is used, whether on his o?m 
account or as agent ix trustee for any 
other person, or who would so receive 
the same if such lands or premises were 
let at a rack rent.** 

26 & 26 Vict. c. 102, s. 77. "Where 
any vestry or district board shall,'* 
under ]8 & 19 Yict. c. 120, s. 105. 
"have paved, or^be about to pave, any 
new street, the owners of the land 
bounding or abutting on such street 
shall be liable to contribute to the 
expenses, or estimated expenses, of 
paving the same, as well as the owners 
of houses therein, provided that it 
shall be lawful for the vestry or dis- 
trict board to charge the ownen of 
land in a less proportion than the 
owners of house property, should th^ 
deem it just and expedient so to do; 
and any such costs or expenses, in- 
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Barrow, for the plaintiffs. The question is simply, whether a 1872 



Inqoldbt. 



oontnbiition assessed upon a property under 25 & 26 Yict. c. 102, plumstbad 
8. 77, can be reoorered against a subsequent owner. Under the ^yf^^ 
earlier Act (18 & 19 Vict c. 120), this might, perhaps, have been 
doubtful. By that Act (s. 105), an estimate was to be made 
before the work was commenced, and if the estimated expenses 
fell short of the actual expenses, the deficiency was to be made 
good by the owners ; but it does not appear that the amount could 
be recovered from any persons who were not owners, either at the 
date of the original estimate and apportionment, or of the ap- 
portionment on a deficiency. But the express words of s. 77 of 
25 & 26 Vict c 102, remove all difficulty ; by that section the 
board may apportion and may recover the costs and charges, '* either 
before the work shall be commenced, or during its progress, or 
after its completion." This makes the liability altogether inde- 
pendent of the question of ownership at the time when the estimate 
was framed. But» further, the same section expressly provides 
tbat the ''amount apportioned or charged in respect of each house 



eluding the cost of paving at the 
pomtB of intenectioQ of streeta, and 
^l other incidental costs and charges, 
Bball be apportioned by the vestry or 
boaid, and shall be recoverable, either 
before the work shall be commenced, 
or dniix^ its progress, or after its com- 
pletion ; and it shall be lawful for the 
▼eitry or districft board, at their dis- 
cteticm, to accept payment of the 
UQsont apportioned or chaiged in 
'e^^ectof each house or premises by 
iiotalments spread over a period not 
exceeding twenty yeais, and any such 
^OMmnt shall be recoverable from the 
pment or any future owner of the 
fvemises, either by action at law or in 
a Bommary manner before a Justice of 
of the Peace at the option of the vestry 
or board." 

By s. 53y in certain cases the cost 
of oonstnicting sewers is to be in part 
^frayed by the owners of houses and 
^ in or adjoining the street where the 



sewer is made, and '' the amount, so 
charged by the vestry or district board, 
upon or in respect of each house or 
premises shaU be payable, either before 
the works shall be commenced, during 
their progress, or after their completion, 
as the vestry or board shall in each case 
determine, either in one sum or by instal- 
ments within such period, not exceeding 
twenty years, as the vestry ex board 
shall direct ; and any such simi or in- 
stalment shall be recoverable from the 
present or any future owner of such 
house or premises, either by action at 
law or in a summary manner before a 
Justice of the Peace, at the option of 
the vestry or board." 

By S.96 the costs or expenses which 
** the owner of any premises may be 
liable to pay" may be recovered from 
the occupier, who is entitled to deduct 
them from his rent, subject to any 
contract between him and the owner. 
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or premises " may be recovered from " the present or any fiitnre 
owner of the premises." The effect of this is to make the assess- 
ment a charge on the land. It may be suggested that the 
provision as to recovering payments from future owners^ refers 
only to the ease of the '' amount apportioned " being made payable 
by instalments, and that the '' amount" which may be thus 
recovered is only the amount of each separate instalment But 
this would give the word " amount " a diflferent sense in the two 
parts of the section. The meaning which the plaintiffs give to 
the word is consistent with itself, and is also consistent with the 
definition of " owner ''^ in s. 250 of 18 & 19 Vict c. 120, that is, 
the person, " for the time being " receiving, or entitled to receive, 
the rent of the premises. The 53rd section makes a similar pro- 
vision for the cost of sewers, but in place of the word " amount" 
it uses the words '^ sum or instalment ;" here, if the legislature had 
meant to limit the provision to instalments, they would have used 
the word instalment; as it stands, the single word of s. 77 is 
equivalent to the two words of s. 53, and the same effect is pro- 
duced by the two sections. This is the construction given to the 
section in the judgment of the Court of Common Pleas in Vestry 
of Bermondsey v, Bamsey (1). That case may be treated as an 
authority for the plaintiffs* construction ; for the occupier, who was 
there sued under sect. 96 after judgment recovered against a 
former owner, would have had a complete defence to the action, 
if the owner, under whom he held, had not been liable. 

WHberforce {Brest with him), for the defendants. Under the 
earlier Act the board could only apportion the amount of the original 
estimate at the time when it was made, and could only recover the 
apportioned sums from those who were owners at the time of the 
apportionment. The effect of the later Act was to allow of an 
apportionment at either of three periods, before the commence- 
ment of the work, during its progress, or after its completion. Bat 
the persons on whom the apportionment was made are still the 
persons from whom it is to be recovered. Whatever time tbj 
board choose for apportionment, that is the time when the charge 
is imposed, the owners at that time become liable, and there is 
nothing to shift the liability to any subsequent o^vner. The con- 
, (1) Law Rep. 6 C. P. 247, at p. 260. 
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stnietion of & 77 shews tliat this is the true meaning ; the first ^ 1872 
diuise provides for assessment upon lands as well as houses ; the Pluubteap 
second dause provides for apportionment and for recovery of the wob^8^^ 
sums apportioned ; the third clause provides for payment by in- iugoldby 
stalmentSy and is limited to the purpose of enabling the board to 
accept payment by instalments; as a necessary consequence, it 
makes these instalments a charge upon the land, and recoverable 
from the ** present or any future owner ;'* but this would have been 
a quite unnecessary provision if the section had already empowered 
the board to recover an apportioned sum from any subsequent 
owner. The difiference of language in s. 53 and s. 77 shews that 
the intention of the legislature was different 
Barrow was not heard in reply. 

Eellt, C.B, I am of opinion that the plaintiff are entitled to 
judgment. By force of the present statute the vestry or board 
may recover either from the owner at the time the apportionment 
is made, or from any subsequent owner. By the former Act (18 & 
19 Vict. c. 120, s. 105) they had only power to recover from sub- 
sequent owners in the event of the actual exceeding the estimated 
expenses, and a fresh apportionment being made. Hence, as it 
was practically impossible to estimate exactly the expense of 
works which were to be executed, and as the estimated might 
exceed the actual expenses, but yet must be apportioned at once, 
it became necessary to provide for the return of any excess or 
balance which might remain in the hands of the vestry or board 
after the works were completed. The persons, however, to whom the 
money was to be returned might be no longer the owners of the 
houses in respect of which the contributions were paid. The 
inconveniences and defects of this arrangement were remedied 
by the provisions of the present statute (25 & 26 Vict. c. 102, 
8. 77), which, though somewhat obscure in its language, gives, 
when the whole is looked at, a tolerably clear meaning. After 
providing that lands as well as houses may be assessed (a pro- 
vision which does not touch the present question), the section 
goes on to enact that '^ any such costs and expenses . . . shall be 
apportioned by the vestry or board, and shall be recoverable either 
before the work shall be commenced, or during its progress, or 
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1872 after its completion.'* That is, the oontribntion may be appor- 
Pluxstead tioned and may be recoyered either at the time when the original 
^Y^;^' estimate is made, or at any time afterwards. The section then 
^ ^' provides that the vestry or bdard may accept payment of the 
" amount apportioned ** by instalments. This is the first time that 
the word '* amount" is mentioned, and it clearly means the whole 
of the amount apportioned. The same word is used with reference 
to the mode of recovering payment, and it equally applies to the 
entire amount, whether payable at once or by instalments; in 
either case the ''amount apportioned" may be recovered ''from 
the present or any future owner." The words are sufficient to 
apply to either case, and there is nothing unreasonable in so 
applying them. The premises have been benefited by the expen- 
diture of the public body, and it would be very unreasonable that 
the sum so expended should not be repaid by those whose property 
has been thus improved. 

Bbamwell, B. I am of the same opinion. 

ChanneIiL, B. I am of the same opinion. It is not contended 
that the apportionment was not rightly made ; the only question 
is, whether the defendants are, under the circumstances, liable to 
pay the amount assessed on their property. I think the efiect of 
the Act is to impose a liability on the land ; and this is shewn by 
s. 96, which gives power to the vestry or boar^to recover payment 
from the occupier, and empowers the occupier to deduct the money 
paid by him from the rent 

PiQOTT, B. I am of the same opinion. Whatever difficulty 
there might have been under the earlier Act^ s. 77 of the later Act 
clearly enables the board to recover to the fullest extent from the 
present or future owners of the land. 

Judffmenifor the plaintiffs. 

Attorneys for plaintifis : Jay & Dale. 

Attorneys for defendants : Inffle, Cooper ^ & Holmes. 
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RICHARDSON v. WILLIS. 1872 

Evidence of Judgment--14: A 15 Vict. c. 99, «. 13. ^^' ^^• 

The 13tli section of 14 & 15 Vict, a 99, which allows a criminal record to be j^^ go 

proved by a certificate of the officer having custody of the record, omitting the ! L 

formal parts, applies to proof in civil as well as in criminal proceedings. 

Where a person indicted for libel is acquitted, and becomes entitled to his 
costs under 6 & 7 Vict, c 96, s. 8, he may recover them from the prosecutor by 
action. 

This was an action brought under 6 & 7 Vict. c. 96, s. 8 (1), to 
recover the sum of 257., the plaintiff's taxed costs of defending an 
indictment for libel, which was preferred against him by the defen- 
dant» as a private prosecutor, at the Essex Assizes, the declaration 
alleging that " the said petty jury acquitted him of the premises 
in the said indictment so charged upon him as aforesaid, and 
found him not guilty upon the same, whereupon judgment was 
given for the said plaintiff, and he was duly discharged of and 
from the premises in the said indictment specified." 

The defendant pleaded, amongst other pleas, nuZ tid record. 

The plaintiff replied to this plea, that " there is a record of the 
said judgment remaining in the said court of assizes of oyer and 
terminer and general gaol delivery as the plaintiff hath above 
alleged, and the plaintiff prays that the said record may be in- 
spected by the Court here, and hereupon the plaintiff is com- 
manded that he have the same here on Friday, the 22nd day of 
November, a.d. 1872, and the same day is given to the defendant 
in the same place," and the plaintiff joined issue on the remaining 
pleas. 

The roll having been made up and carried in, the plaintiff gave 
notice to the defendant that he would, on the day mentioned in the 

(]) 6 & 7 Vict. c. 96, 8. 8, enacts by the said defendant by reason of snch 

that ** in the case of any indictment or indictment or information . . . ; such 

information by a private prosecutor for costs so to be recovered . . to be taxed 

the publication of any defamatory libel, by the proper oflBcer of the Court before 

if judgment shall be given for the de- which the said indictment or informa- 

fendant, he shall be entitled to recover tion is tried." 
from the prosecutor the costs sustained 

Vol. VIIL • G t 3 
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1872 replication, produce to this Court the said record : see Chitty's 
BioHABDflOK Practice, vol. ii. p. 936. 
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Nov. 22, 1872. Philbrtck, for the plaintiff, moved the Court for 
judgment on the issue of nul tid record^ and produced a certificate 
under the hand of the deputy-clerk of assize for the Home Circuit, 
under 14 & 15 Vict. c. 99, s. 13. (1) 

WHliSy for the defendant, objected that it appeared by the re- 
cital that the section was only intended to diminish the expenses 
of criminal proceedings, and that it was not applicable to the pro- 
ceedings in a civil action. 

The Court (2) said that the language of the statute was general, 
and applied to all proceedings, and gave 

Judgment for the 'plaintiff. 

Jan. 20, 1873. After the cause had been tried, and a verdict 
found for the plaintiff, a demurrer to the declaration came on for 
argument. 

Willis, in support of the demurrer, contended that the plaintiff 
could not recover by action, but should have issued execution on 
the taxation in the ordinary way ; he referred to Beg. v. Latimer, (3) 

[Mabtin, 6., observed that Reg. v. Latimer (3) was a criminal 
information ; the record was therefore a record of the Court of 
Queen's Bench.] 

PhUbrieky for the plaintiff, said that was so ; and that if the 

taxation of costs had been at the assizes upon the trial of a 

(1) By 14 & 15 Vict, a 99,8.13, after clerk of the Court, or other oflBcer 

reciting that '' it is expedient as far as having the castody of the lecordB of 

possible to reduce the expense attendant _the court where such conviction or 

upon the proof of criminal proceedings," acquittal took place, or by the deputy 

it is enacted that ^ whenever in any of such clerk or other officer, that the 

proceeding whatever it may be neces- paper produced is a copy of the record 

sary to prove the trial and conviction of the indictment, trial, conviction, and 

or acquittal of any person charged with judgment or acquittal, as the case may 

any indictable offence, it shall not be be, omitting the formal parts thereof.** 

necessary to produce the record of the (2) Kelly, C.R, Martin, Bramwell, 

conviction or acquittal of such person, and Channell, BB. 

or a copy thereof, but it shall be suffi- (3) 15 Q. B. 1077 ; 20 L. J. (Q.B.) 

cient that it be certified, or purport to 129. 
be certified, under the hand of the 
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criminal record, the Court would have had no jurisdiction to 1872 
leriew the taxation : Beff. v. NewhotLse. (1)] ~i^mu^m^ 



The Coubt (2) said there was no power in a Judge of oyer and 
terminer to issue execution, and that the case fell under the 
general rule that where a statute gaye a right to a sum of money 
and provided no means of recovering it, the remedy was by action. 

JudffmerUfar the plaintiff. 

Attorney for plaintiff : Oldman, 

Attorneys for defendant : Evam, Laing, & iSagles. 



V, 

WnOiiB. 



WELSH V. MERCER. N<m. 22. 

Praeiiee — Inferior Court — Motion for New Trial in Court of Passage. 

In cases tried before an inferior Court a motion for a new trial, or on leave 
resenred, cannot be made in this Court unless either counsel moving was present 
tt the trial, or the judge's notes are produced with an affidavit verifying his 
signature ; and in any case the judge's notes, so verified, must be produced on the 
argument of the rule. 

The notes, if erroneous or defective, cannot be corrected by affidavit. 

• 

The plaintiff in this action having obtained a verdict for 357. 

in the Coort of Passage, at Liverpool, B. Q. WHliamSy on behalf 

of the defendant, had, in pursuance of leave reserved, obtained a 

role nisi in this Court _to enter a nonsuit (16 & 17 Yict. c zxi. 

B.45). 

8egar, for the plaintiff, appeared to shew cause; but the 
objection was taken by the Court that the assessor's signature to 
his notes of the trial was not verified by affidavit. 

fi. 0. Williams, in support of the rule, referred to Morrison v. . 
Wookey. (3) 

[The Coubt. The rule is that, when the trial takes place in an 
inferior court, a motion cannot be made here unless the counsel 
moying was present at the trial and can state the facts on his own 

(1) 22 L. J. (Q.B.) 127. 

(2) Kelly, C.B., Martin, Cleasby, and Pollock, B.B. 

(3) 16 C. B. (N.S.) 457. 

G 2 8 
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1872 leooUectioii, or nnlesB the judge's notes are pioduoed,* verified 
Yfnjm by affidayit ; and in any case on tlie argoment of the role the 
,2,^^ notes mnst be produced so verified. This Court cannot take 
judicial notice of the judge's signature.] 

B. Q. WiUiams having undertaken to lodge an affidavit verifying 
the assessor's signature, the argument proceeded. 

Segar objected that the notes were defectivOj and proposed to 
read, upon affidavit, portions of the ^evidence which the assessor 
had not taken down. 

[The C!oubt. We cannot correct the assessor's notes by affidayit ; 
the rule had better be enlarged till next Term, and the assessor 
be requested to revise his notes.] 

Next Term the rule came on for hearing again, and the 
assessor adhering to his note, the rule was discharged. 

Attorney for plaintiff: Blachkurd, Liverpool. 
Attorneys for defendant : Norris, AUen, A Carter. 
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V SANDERSON v. ASTON. I873 

Swrettf^Ducharge qf Sureiy hy Alteration qf the Guaranteed Contract^ J^^' 20. 

Material Alteration, 

DecUntion on a bond giTen to the plaintiff by the defendant, which recited 
^t by an agreement of eren date the plaintiff had agreed to admit J. into his 
Ber?ice as " clerk and traveller " (not farther stating the terms of the agreement), 
uid was conditioned for J/s aoconnting for and paying over to the plaintiff all moneys 
which he migbt receive on plaintiff's aooonnt ; the breach allied being that J. 
^ received moneys for the plaintiff which he had not accounted for or {Aid over. 

Fleas, on equitable groands. 2. That the original agreement between the 
plaintiff and J. was that it should be terminable by one month's notice; and 
tliat the plaintiff and J. afterwards, and before the defaults sued for, made it 
terminable by three months' notice, without the defendant's consent 

3. That before the de&ults sued for, J. had committed other defaults of the same 
^ ; that the plaintiff had, with knowledge of those defaults, continued to employ 
<>^. in his service without notice to the defendant ; and that the de&ults sued for 
were committed during such oontinuanoe of the service. On demurrer to these 
pleas >— 

ffeld, first (Martin, B., doubting), that the second plea was bad, on the ground 
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1873 tbat it did not shew that the tenn as to the period of notice was made part of 

-— the defendant's contract, and that the alteration alleged did not in fact naaterially 

Sanotmow ^^ ^ ^g defendant's risk. 
Anx)K. Secondly, that the third plea was good, on the authority of PhiUij>8 v. FoxaU 

(Law Rep. 7 Q. B. 666). 

Deolabation on a bond given by the defendant to the plain- 
tiff, the condition of which recited that, by an agreement of even 
date, the plaintiff had agreed to admit into his service, as clerk 
and traveller, one John Thomas Johnson, npon Johnson's obtain- 
ing two sureties ''for his duly and faithfully accounting to the 
plaintiff, his executors, &c., and other the person or persons who 
should or might become partner or partners with the plaintiflf in 
his business of a lead, glass, and colour merchant, in manner 
thereinafter mentioned, and for his faithful and honest condact 
during the time of his continuance in the said service;" the 
condition of defeasance being that Johnson should from time to 
time, and at all times, well and satisfactorily account for, and pay 
over and deliver to the plaintiff all and every sum and sums of 
money, &c., which he should receive for the use of the plaintiff 
or the plaintiff and any person who might become his partner; 
and the breach alleged being, that Johnson did not well and satis- 
factorily account for, or pay over, or deliver to the plaintiff, or to 
the plaintiff and his partner, certain sums of money (amounting to 
84Z. 98.) received by him for the use of the plaintiff and his 
partner during his service with them. 

Pleas : 2. On equitable grounds, that it was one of the terms of 
the agreement in the said condition mentioned, that the agreement 
should be terminated by one month's notice on either side ; and 
that» afterwards, the plaintiff and Johnson, without the knowledge, 
privity, or consent of the defendant, altered the agreement and 
made it terminable by three months' notice on either side, and 
thereby materially increased the risk of the defendant as surety, 
and that the defaults alleged were committed by Johnson after the 
alteration. 

3. On equitable grounds, that Johnson, before the commission of 
the said defaults, bad committed during the said service divers 
other defaults of the same kind ; and that the plaintiff, though 
well knowing the said last-mentioned defaults, wholly omitted and 
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neglected to inform the defendant thereof, and, notwithstanding 1873 
the said last-mentioned defaults, continued to employ and retained QASDzaaov 
Johnson in the said service ; and that the defaults alleged were jj^^ 
<»mmitted by Johnson during the said continuance and retention 
of him by the plaintiff in the said service. 
Demurrers and joinder. 

JB. O. WmiamSf for the plaintiffl The second plea is bad. It 
does not shew that the terms of the agreement between Johnson 
and the plaintiff were made part of the defendant's contract ; the 
defendant guarantees Johnson generally in his employment of 
clerk and traveller to the plaintiff. If he had made the particular 
terms of that service part of his contract, the plaintiff would, 
no doubt, have been unable to alter any of those terms without 
discharging him : North Western By. Co. v. Whinray (1) ; Frank 
V. Eiwards (2); but where this is not done, the surety can 
only claim to be released when his position has been materially 
altered by the change, either by increasing his liability, or by 
diminishing his security : Bona/r v. MacdonoM (3). The change 
here made in the duration of the notice cannot really affect the 
defendant's risk ; it is of far less consequence than the change in 
the period of accounting, which was held not to discharge the 
surety in Stewart v. MKea/n. (4) The third plea is also bad; it is 
pleaded on the authority of PhiUipt v. FomU. (5) That case, 
however, as well as the observations of Malins, Y.C., in Burgess v. 
i?M (6), on which the decision was chiefly founded, proceeded on 
the gxound that the defaults which the employer had condoned 
without the knowledge of the surety involved dishonesty, which 
would have entitled the employer to dismiss. But there may be 
many defaults which would not entitle the employer to dismiss, 
and it is not averred, neither is it to be assumed, that the defaults 
alleged in the plea were not such. 

LewerSf for the defendant, was directed to confine himself to 
the second plea. The second plea is good. If the agreement 
between the plaintiff and Johnson was altered in any respect^ it 
became a new and different agreement, and the surety is dis* 

(1) 10 Ex. 77 ; 28 L. J. (Ex.) 261. (4) 10 Ex. 675 ; 24 L. J. (Ex.) 145. 

(2) 8 Ex. 214 ; 22 L. J. (Ex.) 42. (5) Law Rep. 7 Q. B. 666. 
<3) 3 fl. L. C. 226. (6) Law Rep. 13 Eq. 450. 
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1873 charged ; or, rather, it becomes an agreement which the suretjr 

SiBDXBSQir^ had never guaranteed : Tayleur v. WUdin. (1) Bat, farther, the 

^ou, alteration was a material one ; it took away from the surety the 

security which would be afforded to the employer (and therefore 

to himself) by the power of dismissing a derk on a short notice. 

B. G. WiUiama, in reply. 

Kelly, C.B. I am of opinion that there is nothing in the 
matters alleged in the second plea to discharge the surety. The 
authorities cited go to shew that we are to look at the terms of the 
surety's engagement ; not at the terms of any agreement between 
the employer and employed, unless these terms are made part of 
the surety's agreement, or unless something has been done, which, 
with reference to those terms substantially alters his position. 
Now the plea alleges that it was a term of the contract between 
the employer and employed, that the service should be terminable 
by one month's notice, and that afterwards, and before the defaults 
in respect of which the action is brought, they varied the contract 
by providing that the service should only be terminable by a three 
months' notice on either side. And if it clearly appeared that the 
surety had entered into the agreement on the faith of the original 
contract, that is, if notice had been given to him of the terms of 
the contract^ and he had, after that notice, entered into this bond, 
he would undoubtedly have been discharged by the alteration. 
The case of North Western By. Co. v. Whinray (2), shews that if 
the agreement between the employer and employed had been 
made the basis of the surety's contract, and if for that original 
agreement another had been substituted determinable on a dif- 
ferent event, that which was the basis of the surety's contract 
would be gone, and the surety would be discharged. But it does 
not appear that the surety ever had notice of that agreement, 
further than that the plaintiff had agreed to employ Johnson as 
traveller upon his obtaining two sureties for his '^ duly and £EdthfuIly 
accounting," and for his ** faithful and honest conduct." 

But the third plea raises a different question. The case of 
Phillips V. FoxdU (3) clearly shews that, if any defaults or breaches 

(1) Law Rep. 3 Ex. 303. (2) 10 Ex. 77 ; 23 L. J. (Ex.) 26L 

(3) Law Rep. 7 Q. B. 666. 
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of duty, whether by dishonesty or not> have been committed by 1878 

the employed against the employer, under such circumstances that Sandebsok 

the employer might have dismissed the employed, the surety is Anox 

entitled to call on the employer to dismiss him. The question 

therefore is, whether the allegation of the plea shews such breaches 

of duty as would have entitled the plaintiff to dismiss Johnson, 

and would, therefore, have entitled the surety to call upon him to 

do so. It is said that no dishonesty is shewn by the plea. That 

may well be ; and yet the employed by failing to pay over money 

which he has received may commit a breach of his duty, which 

would entitle his employer to dismiss him. Now we must take it 

on the plea, reading it with the declaration, that Johnson had 

received for the plaintiff certain sums of money which it was his 

duty to pay over, and whidi he did not pay over, and the question 

is, whether that is not prim& facie a breach of duty which would 

entitle the plaintiff to dismiss him. I am of opinion that it is, and 

that it is sufficient if the plea raises such a prim& facie case. 

JUartin, B. I think the third plea is good on the authority of 
Phmips V. FoxaU. (1) 

It is my impression that the second plea is good also ; for I 
think the declaration must be taken as meaning that the defend- 
ant was to guarantee Johnson's fidelity in that service which he 
entered on with the plaintiff; and I apprehend that, if afterwards 
the plaintiff and Johnson entered into a new contract which would 
cast a new liability upon the surety, the surety was discharged. 
Now, if by the original contract Johnson was liable to be dismissed 
at one month's notice, and that is afterwards altered into a con- 
tract for a three months' notice, that is a material alteration, 
involving a new liability in the surety, and which, therefore, if 
entered into without his consent, will discharge him. I do not, 
however, entertain this opinion so strongly as to induce me to 
dissent from the judgment of the Court. 

PiGOTT, B. I think the second plea is no defence. It is 
pleaded on equitable grounds, and the fact relied on is, that the 
agreement between Johnson and the plaintiff was made determi- 

(1) Law Rep. 7 Q. B. 666. 
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1873 nable by a three months* notice instead of a one month's notice, 
aonncBsox without the knowledge or consent of the snrety, whereby the risk 
of the sorety was materially increased. I think the averment that 
the risk was materially increased is a proposition of law, an infer- 
ence from the previous statement ; we have to see whether that is 
a proper inference, so as to give the surety a defence in equity, 
and I am of opinion that it is not. If the creditor agrees to 
change the terms of his contract with the person on whose behalf 
the guarantee is given, and does thereby increase the surety's risk 
without his consent, the surety is discharged. Equally, if the 
surety chooses to contract on the terms of the original agreement, 
so as to make that agreement a material part of his contract, he is 
discharged by the alteration. But if (which appears to be the case 
here) the change of terms takes place in an agreement which is 
merely collateral to that of the surety, and is not made a part of it^ 
and if it is also quite immaterial to the risk, it affords the surety no 
answer. Now, I think this change did not affect the surety's risk 
at alL If a notice were given for three months as required by ' 
the new agreement, his risk would not extend over the whole three 
months, but would terminate at the end of the first month. He is 
therefore no worse off because of the change, and his plea therefore 
&il9. 

As to the third plea, I agree that it is good for the reasons 
already given. 

Pollock, B. I also agree that the third plea is quite within 
Phiaipa V. Foxda. (1) 

As to the second plea, after what has been said by my Brother 
Martin, I express my opinion with some difiSdence, but I think it 
is bad. Pleas of this kind are well known at law, and WhUeher v. 
EaU (2) is a leading case upon the subject. In that case there 
was an agreement between the plaintiff and Joseph Hall for the 
letting of the milking of thirty cows, and that agreement was im- 
ported into the contract by which James Hall, the defendant, 
guaranteed to the plaintiff the payment by Joseph Hall of the 
rent. A change being afterwards made in the number of the 
cows, the surety was held to be discharged, and Bayley, J., 
(1) Law Rep. 7 Q. B. 666. (2) 5 B. & C. 269. 



VOL. TQL] HILAEY TEEM, XXX7I VICT. 79 

says (3) : *' The new agreement was binding only on the persons 1873 
who were parties to it. If it had been intended to bind James by SAmoBwoir 
it, he should have been consulted ; he had a right to insist upon a Aaroir. 
literal performance of the original bargain. If a new bargain was 
made, he had a right to exercise his judgment whether he would 
become a party to it. There may perhaps be very Uttle difference 
between the two contracts, but the question does not turn on the 
amount of the difference ; but the question is whether the contract 
performed by the plaintiff is the original contract to which the 
defendant was a party." That case (which was no doubt a very 
strong decision) has been acted on ever since, when the party who 
has become surety has taken care that the original agreement 
should be made pai*t of his contract. But in the cases cited to us, 
where the original contract was not made part of the surety's 
contract, but the Court has nevertheless said that the surety was 
discharged, there has been some material alteration in the terms 
of the original agreement, in this sense, that the surety has been 
injured or put in a worse position by the change. It is therefore 
open to the Court in such cases to consider whether the alteration 
is a material one or not, and I am of opinion that the alteration in 
the present case is not so. The distinction I have adverted to was 
no doubt in the mind of the pleader when he pleaded this plea 
on equitable grounds. 

Judgment for the plaintiff on the demurrer to the 2nd 
flea ; for the defendant on the demurrer to the 
Srdflea, 

Attorneys for plaintiff : Cunliffe & Beamnont. 
Attorneys for defendant : Lanibert, Burgin, & Better. 

(1) 5 B. & C. at p. 276. 
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1873 LARCHIN v. THE NORTH WESTERN DEPOSIT BANK. 



Jb».16. 



Bia <f Sdl^—Sufficiency ff Deteriptian cf Grantor—'' Accountant.'' 

The grantor of a bill of sale described bis occapation as that of an ** acoonntant.'' 
He was in fact a clerk in the accountants' department at the Eoston Square 
Station of the London and North Western Railway Company : — 

Beld^ an insufficient description. 

Interpleadeb issue between the plaintiff, being the claimant 
nnder a biU of sale granted by one Samnel Whitehead, and the 
defendants, being the execntion creditors of Whitehead. 

At the trial before Bramwell, B., at the Surrey Assizes, 1872, it 
was proved that Whitehead was a derk in the accountants' depart- 
ment at the Euston Square Station of the London and North 
Western Bailway Company, and that in his leisure time, after 
office hours, he sometimes was employed by tradesmen at Acton» 
where he resided, to balance their books. In the bill of sale he 
was^described '' Accountant, Eingsdown Villa, Avenue Boad, Acton." 

It was contended by the defendants that this description was 
insufficient under the Bills of Sale Act, 1855 (17 & 18 Vict c. 
36), s. 1, which requires a description of the residence and 
^ occupation " of the grantor to be filed in the Court of Queen's 
Bench, within twenty-one days after the making of a bill of sale, 
and, the learned judge being of that opinion, a verdict was 
entered for the defendants, with leave to move to enter a verdict 
for the plaintiff if the Court should think the description sufficient 
A rule was obtained accordingly, against which 

WiHiS shewed cause. 

Day, Q.O,y and SaUer^ supported the rule, citing Briffffi v. 
Boss (1), and OrantT. Shaw. (2) 

The Court (Kelly, C.B., Martin, Bramwell, and Pigott, BB.), 
held the description *' accountant" insufficient The real occupa- 
tion of the grantor was that of clerk in a department of the 
London and North Western Bailway Company. 

Rule discharged. 
Attorney for plaintiff: W. Narris, 
, Attorneys for defendants : Howard db Co. 

(1) Law Rep. 3 Q. B. 268. (2) Law Rep. 7 Q. B. 700. 
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CBA60E V. JONES. 1878 

JokU and Several Bmd^Bdeaae of one (^ the Joint and Several Debtors^ Jan, 22. 

Principal and Surety. 

To an action on a bond the defendant pleaded that it was the joint and aeveral 
hond of himaelf and J., and was executed by him as surety only for J. ; that 
afterwards a composition deed was made between J. of one part, and the plaintiff 
^md another on behalf of all the creditors of J. of the other part, whereby J. con- 
veyed to the parties of the second part all his estate to be adxiiinistered for the 
benefit of his creditors " in like manner" as if J. had been adjudged bankrupt; 
and each of the creditors released J. from his debts " in like manner as if he had 
K>btained a discharge in bankruptcy ; " and that the plaintiff executed this deed 
without the consent of the defendant. On demurrer :— 

Hdd (by Kelly, C.B., and Bramwell, B., Pigott, B., dissenting), a good plea. 

Declabatioh that the defendant by his bond dated the 18th of 
September^ 1863^ became bound to the plaintiff in the sum of 2007. 
subject to a condition that if one Thomas Jones and the defendant 
or either of them should pay the plaintiff 1007. with 5 per cent, 
interest on the 18th of March then next ensuing, the bond should 
be Toid, but otherwise to remain in force ; yet Thomas Jones and 
the defendant did not, nor did either of them, pay the said lOOZ., 
and the same is still due and unpaid. 

Plea : That the bond declared on was a joint and several bond of 
the defendant and Thomas Jones, and was executed by the defend- 
ant as surety only, whereof the plaintiff had notice, and afterwards 
and before action a deed was entered into between Thomas Jones 
of the one part and one Ackerman and the plaintiff of the other 
part, on behalf and with the assent of the creditors of Thomas 
Jones, whereby T. Jones conveyed all his estate and effects to 
Ackerman and the plaintiff to be administered for the benefit of 
the creditors of T. Jones, ** in like manner as if the said Thomas 
Jones had been at the date hereof duly adjudged bankrupt, and in 
consideration of the premises each of the creditors of the said 
Thomas Jones doth by these presents release the said Thomas 
Jones from his and their respective debts in like manner as if the 
said Thomas Jones had obtained a discharge in bankruptcy ; " and 
that the plaintiff duly executed this deed without the consent 
and request of the defendant so to do. 
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1873 Demarrer and joinder in demurrer. 

^^'^^ No7. 18. Murphy, in support of the demurrer, contended that 
Jones. the deed relied on in the plea was not an absolute release, but only 
a covenant not to sue. The principal debtor was only placed in 
the same position as if he had obtained a discharge in bankruptcy. 
Creditors' rights against sureties were therefore reserred : Baiesm 
V. Gosling (1) ; Letoia v. Jones. (2) 

Bosanquety contra. The deed relied on in the plea was not 
executed under any Bankruptcy Act, and the plaintiff was bound 
by it not because of any provision of the bankruptcy laws, but 
because he himself executed it It is his deed tying his hands 
against the principal debtor. Thus he has discharged the surety ; 
or, setting aside the allegation that the defendant was surety for 
Thomas Jones, the plaintiff has precluded himself from proceeding 
against one of two joint and several debtors. He has, therefore, re- 
leased the other. 

Murphy, in reply. 

Our. adv. vuU. 

Jan. 22. The following judgments were delivered : — 

Eellt, C.B. I am of opinion that the defendant is entitled to 
the judgment of the Court This is a case of creditor, debtor, and 
surety. One Jones was indebted to the plaintiff in the sum of 
lOOZ., and the defendant was his surety. The plaintiff now sues 
the defendant for the debt, and he pleads that the plaintiff has 
released the debtor without his consent, and he is therefore dis- 
charged. Now the law upon this subject is clear and well settled. 
If the creditor, without the consent of the surety, by his own act 
destroy the debt, or derogate from the power which the law con- 
fers upon the surety to recover it against the debtor in case he 
shall have paid it to the creditor, the surety is discharged. But 
the plaintiff contends that in this case he has reserved to himself 
the right to recover against the surety by the deed in which the 
debtor is released. The plea of the defendant sets forth the deed 
in hsBC verba ; by which it appears that Jones, the debtor, having 
assigned all his estate and effects to the plaintiff and another as 
trustees for the benefit of his creditors, the plaintiff and the other 
(1) Law Rep. 7 C. P. 9. (2) 4 B. & C. 606, at p. 616 (n). 
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creditors, in consideration of the premises, did release the said isrs 
Thomas Jones from his (and their) respective debts, ** in like manner ~ CRkwm ~ 
as if the said Thomas Jooes had obtained a discharge in bank- 
ruptcy." Now the question is this, what is the effect of a release in 
these terms upon the rights and the condition of these three parties ? 
It appears to me that the meaning of these words is clear and un- 
ambiguous. If Jones, the debtor, had obtained a discharge in bank- 
mptcy he would have been discharged not only as against the 
plaintiff*, the creditor, but also as against the defendant, the surety. 
It seems to me, therefore, firee from doubt that the plaintiff by 
this release, having discharged his debtor as against the surety as 
well as himself, and without the consent of the surety, the surety 
is himself discharged. 

It is oontended that this is a qualified or conditional release ; 
but I look in vain throughout the deed for any words of qualifi- 
cation, or reservation, or imposing or creating a condition. It is 
true that if a debtor has obtained his discharge in bankruptcy 
the creditor may still recover against the surety, and he or the 
surety, if he pay the debt, may prove against the debWs estate 
under the bankruptcy. If, therefore, the debtor had really become 
bankrupt and obtained his discharge, although the creditor might 
have recovered against the surety, notwithstanding the discharge 
of the debtor, his right or power to do so would have been the act or 
consequence of the law or the statutes of bankruptcy, whereas* here 
the discharge of the surety is his own act ; and he cannot by his 
own act reserve to himself the right to sue the surety, notwith- 
standing the discharge of the debtor, except by the agreement of 
the debtor that, notwithstanding his discharge, in case the creditor 
shall recover against the surety, he will remain liable to the surety 
for the debt. The whole ease upon this deed simply stated is that 
the plaintiff has released his debtor in like manner as if he had 
obtained a discharge in bankruptcy, and inasmuch as, if he had 
obtained a discharge in baukruptcy, he would have been abso- 
lutely released, and neither the plaintiff nor the defendant could 
have afterwards sued him for the debt, he is absolutely released 
now, and as such absolute release was without the consent of the 
surety, the surety is by law discharged. It is argued that a creditor 
may release his debtor and reserve to himself the right to sue the 
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1873 BnretYf and that no doubt may be done, but only where the Ian- 
CsAooi gnage of the release, or of the deed in which it is contained, is 

Jom. ^^^ ^^^ ^^^ debtor accepts the release subject to the conditions 
that he shall remain liable to pay the debt to the surety in case he 
shall have paid it, whether Toluntarily or under process, to the 
creditor. Such was the case in Bateson ▼. Qoding (1), where the 
release was contained in a trust deed under the Bankruptcy Act of 
1861, but which was followed by a proviso that if the creditors, in- 
cluding the plaintiff had any security for their demands, ''or any 
demands against the debtor to the payment whereof any person or 
persons is or are liable as a surety or sureties ; the debtor may 
execute these presents without prejudice to the same security, 
or to the daim against any surety or sureties." And this proviso 
was held to convert the release into a mere covenant not to sue, 
and to preserve the right of the creditor to sue the surety, and of 
the surety to sue the debtor ; and WiUes, J., in his judgment ex- 
pressly states : ^ When the release in the deed is looked at it is in 
terms a release subject to a proviso, and although but for sach 
proviso it would be an absolute release, so that there could be no 
proceeding afterwards against a surety, yet the proviso expressly 
reserves the creditors' remedy against a surety, and stipulates that 
any creditor may execute the deed without prejudice to his daim 
against any surety.** (And again) ''But if the principal debtor 
consented to the creditor having recourse to the surety the latter 
would not be discharged, and would have his remedy against the 
prindpal debtor.** So that the release in that case was no dis- 
charge of the debtor as against the surety by reason of the provisa 
Here there is no such proviso, nor is a single word to be foond 
throughout the deed pointing to any qualification or any reserva- 
tion whatsoever. The release is in its terms a simple and absolute 
release by the creditor of his debtor in like manner as if the debtor* 
had obtained a discharge m bankruptcy. If the debtor had ob- 
tained a disdiarge in bankruptcy the surety would have had no 
right of suit against him, and as the plaintiff, the creditor, has 
put his debtor in a condition in which the surety has lost his right 
to proceed against him, and this act has been done by the plaintiff, 
the creditor, without the consent of the surety, I hold that he 
(1) Law Rep. 7 C. P. 9. 
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has thereby discharged the saretj, and this action is therefore not i873 
maintainable. Craooe~ 

V. 

Bhamwell, B. It is clear that when a debtor is released and *^^^^- 
diaeharged by the act of the creditor, that is, when he can plead 
in bar to an action by a creditor that creditor's voluntary act» a 
joint debtor, though the obligation be joint and several, can plead 
the same matter in bar. Has the plaintiff done this ? I think he 
has. He has executed a deed whereby he releases Thomas Jones 
in like manner as if he had got his discharge in bankruptcy. 
Would that be a good bar if pleaded by Thomas Jones to an action 
brought by the plainti£f against him? Why not? In terms it 
releases^ but it adds *^ in like way as if the discharge in bankruptcy 
had been obtained ;" but such a discharge would have been a bar 
to an action by the now plaintiff against him. Therefore he 
releases him in like manner as an order of discharge, which would 
have been a bar, would operate. Therefore the plaintiff has re- 
leased Thomas Jones, and so has released the defendant or furnished 
the defendant with a bar. This construction gives effect to the 
words ^* in like manner as a discharge in bankruptcy/' because those 
words give the plaintiff a right to retain any lien or security he has 
got) which right he would not have if he had given a simple release. 
The plaintiff proposes to read this as though the words were '' I 
release you with no other consequence than a discharge in bank- 
roptcy would have." In that case it might be that those words 
would qualify the release, and turn it into a covenant not to sue. 
Bat those are not the words. They are, ^* I release you as though 
you had got a discharge in bankruptcy." This is no technical view 
of the case. I think it extremely probable that the parties meant 
what I say they have said. I have not noticed the fact that the 
defendant says he was a surety ; had he been only a surety and 
*iiot a joint debtor, I think he would have been discharged on the 
principle I have mentioned, viz., that the plaintiff by his own act 
had given a bar to the principal debtor. 

PiGOTr, B. (1) This was an action on a bond, and the plea 

(1) Pigott, B., stated that Channsll, ber of the Court, concurred with him 
B., who heard the argumeut, but be- that judgment should be for the plain- 
fore judgment had ceased to be a mem- tiff. 
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1873 stated that the bond was a joint and sereral bond of the defendant 
Cbj^qoe' ^^^ ^^^ Thomas Jones, and that it was executed by the defendant 
as surety only for the said Thomas Jones ; that after the execution 
of the bond a deed of composition was made between Thomas Jones 
of the one part, and the plaintiff and one Ackerman on behalf and 
with the assent of the creditors of said Thomas Jones of the other 
part ; whereby Thomas Jones conveyed all his estate to the plaintiff 
and Ackerman to be administered for the benefit of his creditors 
'^in like manner as if Thomas Jones had been at the date thereof 
adjudged bankrupt/' and in consideration of the premises each of 
the creditors did release Thomas Jones &om his debts ** in like 
manner as if the said Thomas Jones had obtained a discharge in 
bankruptcy.'' It then averred that the plaintiff executed the deed 
without the consent or request of the defendant. 

To this plea there was a demurrer, and the question is what is 
the effect of the release given in the deed by the plaintiff to Thomas 
Jones. The law, smoe the decision of Keartiey v. Cole (1), has 
been settled to this effect, that in a composition deed between 
a debtor and his creditor the latter may reserve his remedies 
against a surety^ and thus prevent the latter fix)m being dis- 
charged. ''The reservation of remedies has that effect upon 
this principle," says Baron Parke in his judgment ; '' first, that it 
rebuts the implication that the surety was meant to be discharged, 
which is one of the reasons why the surety is ordinarily exonerated 
by such a transaction ; and, secondly, that it prevents the rights of 
the surety against the debtor being impaired ; the injury to such 
rights being the other reason. For the debtor cannot complain, if 
the instant afterwards the surety enforces those rights against him, 
and his consent that the creditor shall have recourse against the 
surety is impliedly consent that the surety shall have recooise 
against him." In the recent case of Bateson v. OotiUng (2), Willes, J., 
also says, '' If the principal debtor consented to the creditor having 
recourse to the surety, the latter would not be discharged, and 
would have his remedy against the principal debtor ;" and con- 
cludes thus : ^ It comes round, then, to this, that if the principal 
debtor be absolutely discharged of the debt, the creditor can have 
no remedy against the surety." Such being the law on this subject, 
(1) 16 M. & W. 128. (2) Law Rep. 7 C. P. 9. 
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the preeent question (as I think) is one of construction^ namely : — 1873 
is the principal debtor absolutely discharged of the debt by this Obagob 
deed, or is it only a composition of and a personal discharge from 
the principal creditor's claim ? Of course this depends upon the 
meaning of the language they have used ; they are not bound to 
use the precise language of courts of law, it is enough if they 
express themselves so that their meamng can be ascertained. It is 
as foUows, ** each of the creditors doth by these presents release 
the said Thomas Jones from his debts ;" if the release stopped 
there it would be clear enough, but the release has this additional 
laoguage, viz., " in like manner as if the said Thomas Jones had 
obtained a discharge in bankruptcy." Now the words "in like 
manner," drc, are not redundant, but obyiously are introduced for 
some object^ and we are bound to give them some application if 
they are capable of it ; and there is an application. He retains 
his securities, and if they do not qualify the words of release, what 
meamng^can be given to them ? If this plaintiff, instead of having 
a surety to resort to for this debt, had had a pledge for it, how 
could it be contended that under such a form of release as this he 
could be taken as intending to give up his pledge ? But if the 
release be absolute, he would be so bound (vide Cowper v. Chreen (1) ), 
Then, if his pledge is reserved to him, why is not the right to 
resort to a surety ? I cannot see how this form of release makes 
any distinction between them. '^ In like manner " must mean in 
the same way, or to the same extent ; and I think that composition 
having now taken the place of bankruptcy proceedings very much 
gives the key to this form of release, and that the parties evidently 
meant to give and to receive under this deed a release having a 
similar effect to a discharge in bankruptcy as between those cove- 
xumting parties, and no more; the right to retain the pledge and 
^Iso resort to a surety being in such case preserved. If the latter 
in his turn sues the debtor, he is only in the same position as if he 
had agreed to a reservation of remedies in the most precise terms, 
or as if the principal creditor had expressly covenanted only not to 
^e him, or that the discharge should be personal only. We know 
that it is the object of the legislature not to drive debtors into a 
baohroptcy court. And there can be no hardship upon the debtor 
(1) 7M.&W.633. 
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1873 in giying effect to his own covenant, for he has chosen to compound 
OaAooa upon those terms, the best he could make, and they are obviously 
Jam. i^ ^ between all parties. Nor can the true construction of a 
covenant entered into between parties be made to depend upon any 
rules of pleading. If they have agreed to a qualified or personal 
discharge of the debtor only, it cannot be turned into an absolute 
one against their intention by any form that the pleadings can 
take. 

The true construction of their language must govern their rights, 
and where their language is inaccurate, still it is to be expounded 
ut res magis valeat ; but to give no meaning to the language, when 
it is plainly capable of it, would be at variance with every rule of 
exposition. For these reasons, I think the plaintiff is entitled to- 
judgment. 

Judgment for the defendani. 

Attorney for plaintiff: W.M.EjiiBon. 
Attorney for defendant : 0. J. ABen. 



Jan. 23. OSBORN v. GILLETT. 



Negligence eaunng Death — Actio pereonalis moritur cum penond — Master and 

Servant, 

A master cannot maintain an action for injuries which cause the immediate 
death of his servant. 

Declaration against defendant for injuries caused to E., plaintiff's *^ daughter 
and servant," by the negligent driving of defendant's servant, by reason whereof 
she afterwards died ; claiming as special damage the loss of K's scrvioee, and her 
bnrial expenses. 

Pleas, 3, that E. was killed on the spot. 

4. That the acts complained of amounted to a felonious act, and that the persoui 
committing them had not been prosecuted. On demurrer to these pleas ;— 

Held, first (by Kelly, C.B.,-and Pigott, B. ; Bramwell, B., dissenting), that the 
ard plea was good ; secondly (by the whole Ck>urt), that the 4th plea was bad 

Deolabation, Stating that at the time, &c., and thenoe untfl 
the time of her death, one EUzabeth Osbom was the daughter 
and servant of the plaintiff; that the defendant by John Broad- 
water his servant negligently drove a waggqn and horses against 
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•the said Elizabeth Osborn, whereby she was wounded and injured, 1873 
and by reason thereof afterwards died ; whereby the plaintiff lost osbqbk 
the seryioe of the said Elizabeth Osbom, and the benefits and q^i^^^, 
itdvantages which would otherwise have accrued to him from such 
^rvice, and was put to expense in conveying to his house the 
body of the said Elizabeth Osbom, and was afterwards and neces- 
sarily put to and incurred expense in preparing for, and in and 
about and incidental to the burial of the same. 

Pleas, 3, that the said Elizabeth Osbom was killed upon the 
spot by the acts and matters mentioned in the declaration, so that 
the plaintiff did and could not sustain any damage which entitles 
him to sue in this action for the acts complained o£ 

4. That the acts and matters complained of in the declaration 
amounted in law to a felonious act by the said John Broadwater 
committed ; and Broadwater at the commencement of this suit 
had not, and has not since, been tried, convicted, or acquitted of, 
Aor in any manner prosecuted for, the said offence, although i 

nothing ever existed to render such prosecution unnecessary, im- 
proper, inexpedient, or to entitle the plaintiff to sue in this action 
without the same having taken place. 

Demurrer and joinder. ' 

Nov. 13. Graham, for the plaintiff. The fourth plea is clearly 
bad White ▼. Spettigue (1) established that the rule ias to the 
right of action being suspended by the felony, whatever its extent 
may be, was, at any rate, not applicable except between the party 
iDJnred and the criminal himself; and the late case of WdU v. 
JSyrakams (2), in which all the authorities were reviewed, makes ; 

the whole rule very questionable. The third plea is also bad. No 
question can be raised on this demurrer as to whether there was in 
reality a service. The declaration alleges it as a matter of fact, 
and it is a fact which very slight circumstances will su£5ce to 
prove : Eoam v. Walton. (3) No allegation need be made as to the 
nature of the service : Martinez v. Oerler. (4) It is, however, con- 
tended that no action can be brought because the plaintiff's 
'daughter was killed instantaneously. But the plaintiff is not 

(1) 13 M. & W. 603. (3) Law Rep. 2 C. P. 616, 

(2) Law Rep. 7 Q. B. 554. (4) 3 M. & G. 88. 
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1873 the less damaged because he loses the services of his daughter at 
Obbobn once. 

GnxBTT. [Bramwell, B. Are you not entitled to throw the burden of 
argument on the other side ? It is admitted that if the servant 
lives for six months the master would have had an action. Why 
has he not one because the servant dies at once ? 

Kelly, C.B. Could an annuitant bring an action for the killing 
of the cestui que vie ? 

Bbamwell, B. No ; because there is no legal relation between 
the two.] 

The notion that an action cannot be brought in such a case 
seems to be founded on what is said in Higgins v. Butcher (1) ; but 
in that case the action was brought for injuries to the plaintiff's 
wife, whereby she was killed, and the argument was that the 
husband could not sue because in such an action it was necessary 
to join the wife. No such argument can apply here, for the master 
cannot join the servant in suing. The servant may sue for the 
injury done to himself, and to this action the master is no party ; 
the master may sue for loss caused to him by the injury to the ser- 
vant, and to this the servant is no party. The damages recovered 
by the one can never be any recompense for the loss sustained by 
the other. Further, what is said in Eiggins v. Butcher (1) is very 
much involved with the question as to the effect of a felony on the 
power to sue, on which point its authority is shaken by WdU v. 
Ahrahams. (2) 

Prentice^ Q.G. The fourth plea is within Eiggins v. Butcher (1) ; 
but the third plea is, at any rate, good. The maxim applies, actio 
personalis moritur cum persona. The policy of the law refuses to 
recognise the interest of one person in the death of another, and 
no instance can be produced of an action having been brought in 
respect of the death of a person before Lord Campbell's Act. l^ 
Baker v. Bolton (3) it was laid down by Lord EUenborough that " in. 
a civil court the death of a human being could not be complained 
of as an injury ; and in this case the damages as to the plaintiff's 
wife must stop with the period of her existence." This view is in 
conformity with what was thrown out in Eiggins v. Butcher (1), and 

• (1) Telv. 89. (2) Law Rep. 7 Q. B. 554. 

(3) 1 Camp. 493. 
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it lias been followed in the American courts in Eden r. Lexinffton 1873 
and Franhfort By. Co. (1) and in CJarey and Wife v. Berkshire By. osbobn 
Co. (2), where the earlier case of Ford y. Monroe (3) was discnssed 
and dissented from (4). Lord Campbell's Act (9 & 10 Vict c. 93) also 
amomits to a legislative declaration that it is the law that the action 
dies with the person ; if it were not so, the Act need not have been 
passed, nor could it have been truly recited in the preamble that 
''no action at law is now maintainable against a pesreon who by 
wrQDgfhl act, neglect, or default, may hare caused the death of 
another person." The legislature has considered the matter, and 
has carefully limited the relief which it has provided. 

Qrahamy in reply. The plaintiff's interest is not in the death of 
his servant, but in her life, and of the benefit of this the defend- 
ant's act has deprived him. Lord Campbell's Act only had in 
view the case of the right of action of the person killed, and the 
persons for whom that statute makes provision are persons who 
would have had no action in his lifetime for injuries done to him. 
Neither the statute, therefore, nor the preamble — which has regard 
only to the matter of the statute — affect this question. At least 
the' plaintiff is entitled to recpver for the expense of burial, for he 
was compellable by law to bury his child : Beg. v. Yann. (5) 

Cur. adv. wJi. 

Jan. 23. The following judgments were delivered : — 

PiaoTT, B. There are demurrers to the third and fourth pleas 
in this case. The action is brought for negligent driving by the 
defendant's servant, whereby Elizabeth, the daughter and servant 
of the plaintiff, was injured and killed, and in consequence the 
plaintiff lost her services, and was put to the expense of burying 
her. 

By the third plea the defendant says that she was killed on the 
spot, and the first question is, whether this plea affords a good 
defence in law to an action by a master for damage sustained by 
reason of the death of his servant. It may seem a shadowy dis- 
tinction to hold that when the service is simply interrupted by 

(1) 14 B. Monroe, 204. (3) 20 Wend. 210. 

(2) 1 Cash. (Mass.) 475. (4) See Angell on Carriers, § 600, 

(5) 2 Den. Cr. C. 325 . 21 L. J. (M.C.) 39. 
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187S accident resulting from negligence the master may recover 
OsBOBN damages, while in the case of its being determined altc^ether by 
the servant's death from the same cause no action can be sus- 
tained. Still I am of opinion that the law has been so understood 
up to the present time ; and if it is to be changed it rests with the 
legislature and not with the courts to make the change. 

It is admitted that no case can be found in the books where 
such an action as the present has been maintained, although 
similar facts must have been a matter of very frequent oocurrence. 
This alone is strong to shew that the general undeistanding had 
been to the effect laid down by Lord Ellenborough, in 1808, in 
Baker v. Bolton. (1). That was, no doubt, a nisi prius decision ; but 
it does not appear to have ever been questioned. The ruling was, 
that the death of any human being could not be complained of as 
an injury — ^i. e., as an actionable injury ; and the law as then laid 
down has found its way into the various text-books treating upon 
master and servant : 2 Chitty on Pleading (7th ed.), p. 488, n. 
There was nothing in that case to shew that the negligence 
amounted to a felony, and, if death is caused without criminal 
negligence or by merely injudicious driving, it would not. 

Bat, in addition to this authority, and the general acquiescence 
in it for so many years, there is a clear parliamentary recognition 
and statement that such is the law to be found in the preamble to 
Lord Campbell's Act, 9 & 10 Yict. c. 93. The language is not 
confined to cases to which the maxim ^ actio personalis moritar 
cum persona^" applies, but is perfectly general : — 

" Whereas no action at law is now maintainable against a person 
who, by his wrongful act, neglect, or default may have caused the 
death of another person, and it is oftentimes right and expedient 
that the wrongdoer in such cases shall be answerable in damages 
for the injury so caused by him." 

The remedy is then given to the deceased's personal representa- 
tives for the benefit of wife, husband, parent, and child only. Tet 
it must be manifest that numerous other cases in which special 
damages of various kinds are sustained (master and servant being 
one) must have been present to the mind of the framers of the 
statute, and, if such had been the intention, an express remedy 

(1) 1 Camp. 493. 
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would have been ajBbrded in cases inhere pi-oximate special damage 1873 

resulted from the death so caused. Obbow 

Several American authorities were also cited which shew that ^ ^' 

GiLLETT. 

the law in America has followed the ruling of Lord EUenborough 
{Eden y. Lexington and Frankfort By. Co. (1) ; Carey and Wife y. 
Berkshire By. Co. (2) ), but I do not think it necessary to rely 
upon these. The result is, in my opinion, that we are not at 
liberty to disregard the law thus established so long ago and ex- 
pressly recognised by the legislature, nor in effect to add by the 
decision of this Court another clause to Lord Campbell's Act For 
these reasons as regards the loss of service, therefore, I think this 
action is not maintainable, and the same reason applies also to the 
expense of the burial. 

I think the fourth plea is bad, for the reasons given on the 
argument — ^viz., that it only affords a defence, if at all, when the 
action is brought against the supposed criminal and before pro- 
secution. 

Bramwell, B. (3) The fourth plea in this case is clearly bad, 
WhUe v. Spettiffue (4) is in point. Lideed, this case is stronger. 
There the plaintiff was owner of the books, and it may be said it 
was in some sense his duty to prosecute the man who stole them ; 
but in this case I see no greater duty in the plaintiff than in any 
cue else to prosecute for the supposed felony. 

I think the third plea bad also. The declaration shews that 
the deceased was the plaintiff*s servant, that by a wrongful act, for 
which the defendant is responsible, she was wounded and killed, 
and that thereby the plaintiff lost her services and sustained 
damage which may be real and substantial from the valuable 
character of the service, prepayment of the wages, or otherwise. 
The plea admits all this, but says that the wrongful act and death 
of the servant were at the same moment of time. On this plea it is 
not alleged that the killing was manslaughter, and as against the 
defendant it must be taken it was not, for it is not alleged, and 
there may be a killing under circumstances of sufficient negUgence 
to maintain an action if death had not ensued, though the negli- 
gence is not criminal so as to render the killing manslaughter. 

(1) 14 B. Monroe, 204. (3) This judgment was read by Pigott, B. 

(2) 1 Cush. (Mass.) 475. . (4) 13 M. & W. 603. 
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1873 Now, these pleadings shew a state of things sach that if the loss 

0«iK»N o^ seryice had arisen &om the servant being injured, maimed, 
GiLUPTT crippled, or otherwise disabled from work, but not killed, the 
action would be maintainable (see HodscU v. StaUyhrasa (1) \ and the 
only question is, whether the loss arising from a killing makes any 
difference. It is important to bear this in mind, as it gets rid of all 
the suggested difficulties about the impolicy of such action being 
maintainable, and about the unreasonableness of its being maintain* 
able when an annuitant for a man's life could not maintain an 
action for the wrongful killing of the cestui que vie. Because, 
supposing we could entertain such a consideration, this action is no 
more against good policy than one would be where the servant was 
crippled but not killed ; and in the supposed case of the annuitant 
he could maintain no action for a wrongful crippling or disabling of 
the cestui que vie, whereby he could not pay the annuity, which, 
indeed, might have been granted to last during good health. Here 
a relation is shewn to exist between the plaintiff and the servant in 
respect of which, if the master sustains damage in consequence of 
a wrongful act which injures the servant, the law gives the master 
a right of action, and the only question is, whether to that general 
rule there is an exception where the servant is killed. I asked 
why there should be ; no reason was or could be given, except the 
supposed impolicy ; but it was said to be a positive rule of law 
that where a damage was caused by death no action lay. The 
burden of shewing this is on the defendant, who asserts it. He 
has to make out an exception to a general rule, and as no reason 
can be given for it, it seems to me to require very clear authority. 
Mr. Prentice, for the defendant, relied, first, on the general rule 
or maxim, ''actio personalis moritur cum persona." But that 
clearly means dies with the person who was to be party to the 
action as plaintiff or defendant. Dies with the person. What 
person ? It is not any person or every person. If the servant 
here had lived six months, and during that period service had 
been lost, this action would clearly be maintainable, though she 
then died. Further, the maxim is '' actio moritur," which supposes 
it was once alive, but here the argument is that the plaintiff never 
had any action. In effect the plaintiff's case is, ''You killed my 

(1) 11 A & E. 30L 
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servant and caused me loss ;" and the defendant's case is the same, 1878 
"I did kill her, and therefore never was Uahle/' The sense in obb^ 
which I say the maxim is to be understood is that put on it by Mr. qiJ^ 
Broom and the many authorities he cites in his Maxims (5th ed. 
p. 904). 

Next, Mr- Prentice relied on the recital of 9 & lO^Vict. c. 93, 
that ''no action is now maintainable against a person who by his 
wrongful acts may have caused the death of another person." And 
certainly the words are large enough to include this case. But in 
JTistice to whomsoever is responsible for it, we ought to see what 
was the subject-matter being dealt with. When that is done it 
will appear manifest that such a case as this was not in oontempla- • 
tion. For (it is somewhat strange) the section proceeds to say that 
wherever the death of a person shall be caused by a wrongful act, 
and the act '' is such as would (if death had not ensued) have en- 
titled the party injured to maintain an action,'' there the person 
who would have been liable if death had not ensued shall be liable, 
''notwithstanding the death of the party injured," that means 
kQled ; so that the death is to make a man liable to an action not- 
withstanding the death. But that the words "party injured" in 
the phrase " would have entitled the party injured " must mean 
the same as where they again occur, and, therefore, mean ** party 
killed,'' the present case would be comprehended in this enactment ; 
for the plaintiff is a " party injured." But it is manifest by s, 2 that 
the cases the statute is dealing with are cases where no action lay 
by the representatives of a deceased person to recover damages for 
his being wrongfully killed, and to this the recital must be limited. 
Further, with all respect to the legislature and the author of this 
section, I require stronger authority for the anomaly the defendant 
contends for, than a loose recital in an incorrectly drawn section of 
& statute, on which the Courts had to put a meaning from what it 
did not rather than did say : Frcmhlin v. South Eastern By, Co, (1) 

The next authority relied on was Baker v. Bolton (2). Now, 
certainly, as reported, it favours the defendant's view, for Lord 
Ellenborough is reported to have said that *' in a civil court the 
death of a human being could not be complained of as an injury, 
and in this case the damages as to the plaintiff's wife must stop 
(1) 3 H. & N. 211, at p. 214. (2) 1 Camp. 493. 
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1873 with the period of her existence." The report is very short, and I 
OsBOBH A™ ^J ^^ means snre of its accuracy. For though the evidence is 
that the wife assisted in the plainti£f's basinessy the special damage 
alleged does not contain any damage to the plaintiff's business, 
and Lord Eilenborough is reported to have said that the jury 
could only take into consideration the plaintiff s hurts and the 
loss of his wife's society and distress of mind till the moment of 
dissolution. But why was not the plaintiff entitled to recovery 
for the loss of a month's assistance, and how was he entitled to 
recover for distress of mind at all ? and especially why up to the 
time when that distress must have become greatest by the death ? 
This is oolj a nisi prius case^ the plaintiff got 1001., and probably 
was content. No argument is stated, no authority cited, and I 
cannot set a high value on that case, great as is the weight of 
the considered and accurately reported opinions of Lord Ellen- 
borough after argument. The reporter puts a most significant 
query (1), — Why should the answer to it be "Yes," as the 
defendant contends ? 

The next authority cited by the defendant is Eiggins v. 
Bvteher (2). According to that report the plaintiff shewed no 
damage to himselfl He said his wife was beaten and died, to 
his damage. This shews no pecmuary damage to hinu Then 
Tanfield, J., expresses an opinion which was overruled in While 
V. Spetligiie (3), and which, as it does not give as the reason 
that death gives no cause of action, may be said by its silence 
on that to be in defendant's £Etvour. The same case is reported 
by Noy (4) who states the declaration, and in that report also 
no damage to the plaintiff is shewn. Then the Court say the king 
is to punish a felony, and Tanfield, J. is stated to have said that 
the action will not lie because the wife is dead, and she ought to 
have joined in the action, but otherwise if a servant. This is 
rather an authority for the plaintiff than the defendant This 
case is mentioned by Twisden in Cooper v. Witham (5), as de- 
pending on the act being a felony. 

(1) Ouarc— If the wife be killed on (2) YeW. 89. 

the spot, is this to be considered dam- (3) 13 M. & W. 603. 

num absque injuria, 1 Camp, at p. 494. (4) Noy, 18. 

(5) 1 Lev. 247. 
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The remaining authorities are American, not binding on us 1873 
indeed, but entitled to respect as the opinions of professors of Osbobk 
English law, and entitled to respect according to the position of gilubtt. 
those professors and the reasons they give for their opinions. The 
first case in date is in 1 Cush. 476, a case in the Supreme Court 
of Massachusetts. In one of the cases there reported, Skinner v. 
Eou8aianie By. Corp., an action was brought by a father to recover 
damages for the loss of his son's seryice, killed by the negligence 
of the defendants by an act not felonious. In the other case, 
Carey and Wife v. Berkshire By. Oo.\ an action was brought by a 
widow to recover damages for the death of her husband, killed in 
like way. It seems strange that the two cases are supposed to 
present a single question only for the Court, while it is obvious 
that the case of master and servant raises a different question 
from that of wife and husband. Nor do I understand why the 
plaintiff in the father's case, unless there was no damage to the 
father as master, was nonsuited. That looks as though he had 
not proved some fact, possibly he had not proved damage, for the 
child was eleven years old only, and it is nowhere said there was 
any damage. If so, the decision is right But the judgment is, 
^ If these actions, or either of them, can be maintained, it must be 
on some established principle of the common law.** Now, that is 
tme, and the principle is injuria and damnum, for which the de- 
fendant is responsible. The judgment proceeds, ^' and we might 
expect to find that principle applied in some adjudged case in the 
English books, as occasions for its application must have arisen 
in many instances. At the least, we might expect to find the 
principle stated in some elementary treatise of approved authority. 
None such was cited by counsel and we cannot find any. This 
18 very strong evidence that such actions cannot be supported.'' 
With great respect, the error of this reasoning is in supposing the 
harden of proof or argument is on the plaintiffl The general 
principle is in his favour, that injuria and damnum give a cause 
of action. It Ib for the defendant to shew an exception to this 
rede when the injuria causes death. If the case had been viewed 
in this way, the reasons of the Court tell for the plaintiff. For in 
my judgment the exception is not upon any established principle 
of the common law ; it is not applied in any adjudged case in 
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1873 the English books; it is not stated in any dementary treatise. 
Ohbobh They then cited and relied on Baker y. BoUan (1), on which I 
GiLLFiT ^^^^ commented. They then cite a case in which the contrary 
was assumed to be the law by all parties and the Courts but 
suppose it may have passed sab silentio. I cannot be satisfied 
with this decision. The reasoning seems wrong and the authority 
relied on insufficient. 

The other case, Eden y. Leadngton and Frwnkforl By. Co, (2) 
is in the Eentuck^r Court of Appeal. This was an action by a 
husband for the negligent killing of his wife. It is obYioasly^ 
therefore, not in point. There is no relation of master and servant. 
If the wife had liyed, she must haye joined in the action, except 
to the extent of the husband's pecuniary loss for medicine, &o. 
But in the judgment the case of master and servant is mentioned. 
I do not very clearly understand it. The first position was, that 
the rule that no action lies for a felonious act before prosecution 
does not prevail in Kentucky The second is this : — ^' But» accord* 
ing to the principles of the common law, injuries affecting life 
cannot in general be the subject of a civil action. In other in- 
ferior felonies the civil remedy is merely suspended until after the 
conviction or acquittal of the supposed felon. But for injury to 
life the civil remedy is considered as being entirely merged in the 
public officei" This was said to be the established common law 
doctrine in the case of Baker v. Bolton. (1) It is true Lord 
Ellenborough is reported to have said that in a civil court death 
could not be complained of as an injury. But there is notiiing 
else to justify the above opinion, and if this is the authority, WkUe 
V. SpeUigue (3) shews its inapplicability here. The judgment 
proceeds: — ^''The cause of action for injuries to the person dies 
with the person injured, and it follows as a necessary consequence 
that, the cause of action having itself abated, nio separate action 
can be maintained for such damages as are exclusively conse* 
quential." I have dealt with this argument before. It is this : — 
" Wrongful death which causes a damage gives no action because 
it is death which causes it." The judgment proceeds to say '^ that 
damages may be recovered up to the time of death, but not 
beyond." The reason of this seems to be that all injuries affecting 
(1) 1 Camp. 493. (2) 14 B. Monroe, 204. (3) 13 M. A W. 603. 
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life caused by the miBoondact of another person ihyolve the com- 1873 
mission of a public wrong, which merges the remedy for all private osbobn 
I068 arising after death has occurred and occasioned by it. Why qji]^^ 
erery death caused by misconduct is to be assumed to be a public 
wroDg I know not The misconduct may be actionable, though 
not criminal negligence. Nor do I know why^ however this may 
be, the remedy for private loss should merge in it. 

I do not like criticising a variety of authorities, and escaping 
from their general effect by a variety of small differences and 
objections. But in this case it seems to me that the principle the 
plaintiff relies on is broad, plain, and clear — viz., that he sustained 
a damage from a wrongful action for which the defendant is re- 
sponsible ; that the defendant, to establish an anomalous exception 
to this rule, for which exception he can give no reason, should 
shew a dear, and binding authority, either by express decision, 
or a long course of uniform opinion deliberately formed and ex- 
pressed by English lawyers or experts in the English law. I find 
neither. With the exception of a short note of the case of Baker 
T. BoUon (1) there is no semblance of an authority on this side of 
the Atlantic, and the cases from the other side are merely founded 
on that one, and some vague notion of merger in a felony. I may 
observe that Mr. Smith, in his excellent work on Master and Ser- 
Tant (3rd ed. p. 139), assumes as certain that this action would h'e. 

On the main question, then, I think the plaintiff entitled to 
judgment; but it seems to me dear that he is entitled to the 
banal expenses. He says in his declaration that he necessarily 
incurred expenses in the child's burial. This must be taken to be 
troe, if it can be. Now, Beff. v. Vann (2) shews he was bound to 
bury the child if he had the means, which he may have had. On 
this the judgment in the case of Eden v. Lexington and Frankfort 
By. Co. (3) is express ; so also in Baker v. BcUon (1) the plaintiff 
recovered for loss up to the wife's death. In my opinion the 
plaintiff is entitled to judgment. 

Kelly, C.B. I think the defendant is entitled to the judgment 
of the Court upon the demurrer to the third plea. Ko decision is 
to be found in the books from the earliest, times by which an action 

(1) 1 Camp. 493. (2) 2 Den. Cr. C. 325 ; 2X L. J. (M.C.) 39. 

(3) 14 B. Monroe, 204. 
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1873 for this cause has been sustained. No dictum is to be found hj 
OsBOBN tmy judge or upon any competent authority that such an action is 
GnxETT. naaintainable. All the authority that exists is against it. Eiggins 
y. Butcher (1) shews that a husband cannot maintain an action 
against one who kills his wife ; and — ^by Tanfield^ J. — a master 
has no action against one who kills his servant^ though ^e loses 
his seryioes. Here, however, the decision proceeds on the ground 
that the act is a felony: but upon this it may be observed 
that so would be the killing in the case before the Court if the act 
be such that the negligence makes it amount to manslaughter. In 
BaJcer y. Bolton (2) the facts are loosely stated, but they seem to 
shew that the action is founded on negligence, and that the plain- 
tiff had been deprived of the assistance, which may mean the ser- 
vices, of his wife. But the decision did not proceed on the ground 
that the killing was a felony, Lord EUenborough observing, with- 
out any qualification, that^ '* in a civil court the death of a human 
being could not be complained of as an injury." Then we haye 
the American cases, Carey and Wife v. Berkshire By. Co,, and 
Skinner v. Housatonic By. Corp. (3) deciding that no action for 
loss of services is maintainable where death has been inflicted 
through carelessness. The case of Ford v. Monroe (4), the point 
not having been taken, and being a nisi prius case, is of no 
authority. Finally, we have the express declaration of the legis- 
lature in Lord Campbell's Act that no action lies for damages 
sustained by the death of a human being, and the lang^uage of the 
preamble shews that it was intended to include more than is pro- 
vided for by the operative enactments of the statute. Such, then, 
being the state of the authorities, I agree with my Brother Pigott 
that we must leave it to the l^islature to provide for a case like 
this, and that we ought not to take upon ourselves to create a new 
cause of action, which would be to make and not to expound the 

law. 

Judgment for the defendant on the demurrer 

to the 3rd plea ; for the plaintiff on the 

demurrer to the 4th plea. 

Attorneys for plaintiff: Sharpe, Parkers, dt Co. 
Attorneys for defendant : Flux dt Leadbiiter. 

(1) Yely. 89. (3) 1 Gush. (Mass.) 475. 

(2) 1 Qimp. 493. (4) 20 Wend. 210. 
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FRANCESCO v. MASSEY. 1873 

Jan. 29. 



Shipping — Charterpatiy — Condition that Charierer'i Liability shall eeate, _ 

A charterpaity made byplamtiff to defendant contained the foUowing clause :— 
" Charterei's liability to cease when the ship is loaded, the capitain having a lien 
npon the caigo for freight and demurrage." In an action brought for demurrage 
at the port of loading :— 

Bdd^ 1. That the lien extended to demurrage at the port of loading, as well as 
at the port of discharge. 2. That the ship having been loaded, the charterer could 
not be sued for demurrage incurred during the loading. 

Action brought in the Passage Court, Liverpool, to recover five 
days' demurrage and damages for fourteen days' detention at the 
port of loading, under a charterparty dated the 17th of January, 
1872, by which Perasso,the master of the plaintiff's ship Tridenle, 
chartered her to the defendant for a voyage with a cargo of coals 
from Birkenhead to Genoa, the ship to load ** in fifteen working 
days" (subject to the usual exceptions of frost, &c.) ; the freight, 
at 135. 6d a ton, to be paid, one-third on signing bills of lading, 
the remainder on delivery of cargo ; ** the vessel to be discharged, 
weather permitting, at the rate of not less than thirty-five tons of 
coal per working day from the time of her being ready to unload, 
and ten days on demurrage, over and above her said laying days, 
at 82. per day ; the vessel to be consigned to the charterer's agent 
at the port of discharge, paying the usual commission of 2 per 
cent ; charterer's liability to cease when the ship is loaded, the 
captain having a lien upon the cargo for freight and demurrage." 

The defendant pleaded, amongst other pleas, that the defendant's 
alleged liability for demurrage and detention was such liability as it 
was by the said charterparty provided should cease on the ship 
being loaded. 

The vessel arrived at the docks where she was to load on the 
12th of February, but the charterer did not commence loading her 
till the 13th of March, and the loading was not completed till the 
23rd of March. Five days' demurrage had been recovered from 
the defendant in a previous action brought before the time for de- 
murrage had expired. The present action was brought to recover 
the remaining five days' demurrage and damage for detention. 

Vol. VIII. I 3 
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1873 A verdict was found for the plaintiff for 1277. lOs^ leaye being 
Francsscx) given to the defendant to move to rednce the verdict by the amount 
3j^^^ claimed for demurrage. 

A rule having been obtained accordingly, 

T. H. James and Kirby, for the plaintiff, shewed cause. The de- 
fendant admits his liability for detention, but claims to be freed 
from his liability for demurrage by virtue of the concluding clause 
in the charterparty. But the lien extends only to demurrage at 
the port of discharge; it is not a substitute for vested causes of 
action. The demurrage accrues due de die in diem, and in fact the 
plaintiff has recovered for five days' demurrage during the loading. 
How can it be said that the defendant is in any better position with 
respect to the last five days than the first ? 

[Bbamwell, B. The defendant may now say that the plaintiff 
got what he was not entitled to.] 

Pederson v. Lotinga (1) and Christoffenen v. Hansen (2) are in 
favour of the plaintiff; and although Bannister v. Breslauer (3) is 
unfavourable to him, that case has been considerably shaken by 
Gray v. Carr (4) and Christoffersen v. Ea/nsen (2). Here the 
defendant is not a mere agent, but charters as principal. 

Ooldney, for the defendant, supported the rule. The contention 
of the defendant is supported by authority : Bannister v. Bres- 
lauer (3) and Chay v. Carr (4) shew that the lien given for de- 
murrage extends to demurrage at the port of loading as well as at 
the port of discharge ; and Pederson v. Lotinga (1) is no authority 
to the contrary, for there were there two distinct provisions for 
demurrage, and it was on that ground that the lien was held only 
to apply to demurrage at the port of discharge. The lien there- 
fore covers the whole of the claim, and the charterer, for whose 
liability the lien is substituted, is discharged. In Christoffersen v.. 
Sansen (2) the defendant failed because he was sued for damages 
for detention^ in respect of which no lien was given ; but it is evi- 
dent from what was said there, that if there had been a lien the 
decision would have been different. As to the defendant being 

(1) 28 L. T. 267; 5 W. B. 290. (4) Law Rep. G Q. B. 622, at pp- 

(2) Law lUp. 7 Q. B. 509. 536, 646, 649. 
(a) Law Bep. 2 C. P. 497. 
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piiiicipaly it was so also in Bannister y. Bredawr (1), where he 1873 
was held discharged. Fbahoksoo 

Own adv. wit maIobt 

Jan. 29. The following judgments were delivered :— • 

Cleasbt, B. (2) [After stating the facts and readfng the con- 
cluding clause of the charterparty the learned judge proceeded : — ] 
It has been for some time not unusual to have a similar clause in 
charterparties. Such a clause was probably introduced at first in 
cases where it appeared upon the charterparty that the charterer 
was only an agent ; and in such cases it has been held that the 
charterer could not be sued for any delay in loading the cargo 
which was afterwards proyided. In OgUshy y. Yglesias (3) and 
lft7mmy.Pdre0(4) the language of the clause no doubt expressly 
excluded liability for default before and in shipping the cargo. 
There was no provision in those ctoes giving the shipowner any 
corresponding lien for demurrage, or anything in the nature of 
demum^ey but the Court of Queen's Bench held the owner 
bound by the clause as a part of the bargain. The words of 
discharge in those cases were the same as in the present, viz., 
that upon the loading of the complete cargo the *' liability should 
cease." Mr. Justice Hill says in his judgment in the latter 
case (5) : ^ In the present case, according to the pleadings, the 
defendants have shipped the cargo ; the plaintiffs say that this has 
been done too late, for that they were bound to do it in regular 
torn; but the defendants by express terms, to which the plaintifis 
have agreed, have stipulated that their liability shall cease as soon 
as they have shipped the cargo. We must give the plain efiect to 
these plain terms, and hold that the alleged liability does not 
attach." In those cases the language was express that the liability 
should cease in respect of defaults as well before as after the 

(1) Law Rep. 2 C. P. 497. judgment, having been found, was after- 

(2) This judgment was read by wards handed to the reporter. 
Cleasby, B. as the judgment of the (3) E. B. & £. 930 ; 27 L. J. (Q.B.) 
Court (Martin, Bramwell, and Cleasby, 356. 

BB.), the learned Baron saying that a (4) 3 E. & £. 495 ; 30 L. J. (Q.B.) 90. 
judgment, which ought to behead, had (5) 3 E. & E at p. 500; 30 L. J. 
been also prepared by Bramwell, B., (Q.B.) at p. 92. 
hot that it was mislaid ; this latter 

12 3 
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1873 shipping of the cargo ; and the only bearing of the cases upon the 
It^RAw^aT pi'esent is, that it was considered that the plain meaning of the 
Maskt w^^ "liability to cease " was, not that the liability should cease 
to accrue, but that the liabQity should cease to be enforced. It 
further appeared in those cases that the charterer was acting as 
agent only ; but this distinction h not so material, since it may be 
assumed that there was some reason for this stipulation, and unless 
the person interested in the goods to be delivered was a different 
person from the charterer there would be no object in it 

In the present case the language is general, that the charterer's 
liability should cease, and for the cessation of liability a corre- 
sponding benefit is obtained by the shipowner in haying a lien 
upon a full caigo for demurrage, which he would not have unless 
expressly agreed. If then the words " liability to cease " are to be 
read in the same sense as in the cases referred to, the agreement 
discharges the charterer from demurrage at Liverpool, unless there 
be something in the charterparty to shew that demurrage at 
Liverpool could not be contemplated, which is certainly not the 
case. 

The case of Bannister v. Bredauer (1) is very like the present 
one. In that case it did not appear upon the charterparty that 
the defendant was acting as agents and there was no precise pro- 
vision as to the breaches before and after loading, but the provision 
was general, that '* the charterer's liability was to cease " (the 
same words as the previous cases and the present one) " when the 
cargo was shipped, provided that the same was worth the freight 
at the port of discharge, and the captain was to have an absolate 
lien on the cargo for freight, dead freight, and demurrage, which 
he or owner should be bound to exercise." These last words 
('* which he should be bound to exercise ") have no bearing upon 
the question to which breaches the discharge is to be applicable. 
It was held that the discharge extended to demurrage at the port 
of loading as well as the port of discharge, and reliance is placed 
in the judgments on the word *' demurrage " being used in the 
clause giving the lien, and there being nothing to limit it to 
demurrage at the port of discharge. 

The reasons given for the conclusions arrived at apply to tho 
(1) Law Rep. 2 0. P. 497. 
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preset case, and we should adopt the authority of that case unless 1873 
there be some other decision inconsistent with it We were re- fbanoboo 
ferred to two cases on behalf of the defendant: Pederwn y. massbt 
Lotinga (1), and Chrisloffersen v. Hdnien. (2) The first of those 
cases was decided in the year 1857. The charterparty provided 
that at the port of loading, after the agreed days for loading, the 
captain was to receive 5Z. a day for demurrage, day by day. For 
the port of discharge the language was difierent. There was to be 
demurrage after the laying days at 5L a day. It was considered 
that the express agreement that the charterer should pay 5Z. a 
day, day by day, shewed that the clause providing that the owners 
should rest on their lien for freight and demurrage, must apply to 
the demurrage at the port of discharge. The judgments are 
founded upon the use of the words 'May by day" in connection 
with the payment of demurrage at the port of loading; and there 
is nothing of that sort in the present case. 

In the other case of Chrisloffersen v. Hansen (2) the words were 
genera], that all liability of the charterer should cease as soon as he 
had loaded the cargo ; and it was held that those words did not 
relieve the charterer from liability for delay in loading. But in 
that case no lien was given for demurrage or delay in loading ; 
and this forms a main ground of the judgment of Blackburn and 
Lush, J J. Mr. Justice Lush says pointedly (3), '' If there were 
any provision giving the shipowner an equivalent advantage, that 
would be a very good reason for his absolving the defendant alto- 
gether. But there is no such provision." And he goes on to say 
that if he gave up the liability of the defendant for past breaches, 
he would have no remedy except against the foreign principal, 
not named and perhaps not known. 

The claim now in question is not for detention but for demur- 
rage, and the charterparty clearly gives a lien upon the com- 
plete cargo for all demurrage, both at the port of loading and of 
discharge. 

Neither of the cases last referred to are at variance with the 
case of Bannister v. Bredauer (4), and we can give effect to the 
plain meaning of the words, viz. that upon the shipowner acquiring 

(1) 28 L. T. 267 ; 6 W. B. 200. (3) Law Rep. 7 Q. B. at p. 516. 

(2) Law Rep. 7 Q. B. 509. (4) Law Rep. 2 C. P. 497. 
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1873 a lien npon the full cargo for freight and demurrage^ all liabilitj 
YuAxcmoo of the charterer for both shall cease. 



llAMT. 



Brahwell, B. I think this rule should be made absolute. B7 
the charterparty the charterer was entitled to a certain number of 
days on demurrage. This was applicable to the loading as well as 
to the unloading. Some of these days were consumed at the port 
of loading ; and for a portion of them the defendant paid. The 
present claim is for the residue of the days so consumed at the 
port of loading. The charter contained a clause that on loading 
the cargo the charterer's responsibility should cease, the captain 
having a lien for freight and demurrage. It is impossible to say 
that this would not give a lien for demurrage incurred as well at 
the port of loading as at the port of discharge, and so for the 
demurrage sued for; and it seems impossible to hold that the 
matters as to which the liability was to cease were not the same as 
the matters as to which the lien was given. If so the defendant is 
discharged, and this action is not maintainable. Bannister y, 
Breslauer (1) is in point ; or more than in point if the action there 
was one, not for an agreed sum for demurrage, but for unliquidated 
damages for delay in loading; and though that case has been 
questioned, it has not been overruled, and is binding on us. Nor 
is Christoffersen v. Hansen (2) opposed to this view. On the con- 
trary, the Lord Chief Justice and Mr. Justice Blackburn rely on the 
absence of a lien for the matter as to which the right against the 
charterer is supposed to be given up. And Mr. Justice Lush's 
reasoning is very striking. He says (3) : " If there were any pro- 
vision giving the shipowner an equivalent advantage, that would 
be a very good reason for his absolving the defendant altogether." 
And so he holds liability for freight is given up, but not liability 
for damages for delay in loading, because there was a lien for 
freight, but none for such damages. 

Mr. James for the plaintiff suggested that this demurrage was 
payable de die in diem, and that therefore a vested cause of action 
accrued which it could not be supposed it was intended to give np. 
The demurrage is not in terms payable de die in diem, and it may 

(1) Law Rep. 2 C. P. 497. (2) Law Rep. 7 Q. B. 609. 

(3) Law Rep. 7 Q. R at p. 516. 
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•be in point of law that none is due till it is known how piuch will 
be due. Heie however all the days were consumed. But in oidar 
to give effect to clear words, we must hold either that the char- 
terer's liability was contingent on his not loading a cargo, or 
that if a cause of action vested, it was defeasible, and divested on 
«the loading of the cargo. 

Bute abtoliUe. 

Attorney for plaintiff: /. B. Wilson, Liverpool, 
Attorneys for defendant : Forshaw & Hawkins, Liverpool. 



1873 

Fbavobboo 

Masbet. 



HOLKER V. PORITT and Othkeb. 

EasemerU-^ Water — NaturcU and Artificial Stream — Biparian Oumer, 

A nataral stream divided itself at a point called E. into two branches ; one 
'briDch ran down to the river, Ir well ; the other passed into a farm-yard, where it 
supplied a watering-trough, and the overflow from the trough wag formerly dif- 
iiuBed over the ground, and found its way ultimately into the IrwelL The second 
branch appeared to have been made by artificial means, bat was of immemorial 

In 1847 W., the owner of the land on which the watering-trough stood, and 
thence down to the Irwell, collected the overflow into a reservoir, and conducted 
it by a culvert to a mill situated on the banks of the Irwell. 

In 1965 W. became owner of all the rest of the land through which the second 
•branch flowed. 

In 1867 he sold the mill, with all water rights, to' the plainti£L 

In an action brought by the^plaintiff against a riparian owner on the stream 
above £. for obstructing the flow of the water : — 

H^d^ that the plaintiff was entitled to maintain the action. 

Declaration : That the plaintiff was possessed of certain land, 
and was entitled to the flow of certain streams or watercourses to 
and through the said land, and the defendants obstructed and di- 
verted the water of the said sti^ams or watercourses from the 
plaintiff's land. 

The only plea on which anything turned was a plea traversing 
the plaintiff's title to the flow of the said streams or watercourses. 

The cause was tried before Willes» J., at the Manchester Sum- 
mer Assizes^ 1872, and the following fstcts were then proved : — 

From time immemorial two streams, flowing down to a piece of 



1873 



/ofuSl. 
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1873 open ground called Buckden GinneU, there joined^ and the united 
Hou5„ stream passed on through the Broadwood Edge estate fo a point 
at the back of Broadwood Edge farm-house, marked E on the map 
used at the trial. There it divided^ and part flowed on to Buckden 
Farm, and thence to the river Irwell ; and part to a farm called 
Silas Wilson's farm. The diversion of the stream at E appeared ' 
to have been artificially made, being efiected in part by stones 
placed across the brook (called a ''feather*^; but there was no 
evidence when or by whom this was done, and so fiEur as could be 
judged from the appearance of the stones, they had been there for 
many years. 

The portion of the stream which flowed on to Silas Wilson's 
farm formerly passed into a farm-yard, where it supplied a 
watering-trough for cattle, the overflow passing away in no defined 
course, and ultimately finding its way, by ooze and percolation, 
into the river Irwell. 

In 1845 a Mr. Walker became owner of the Lumn Hall estate, 
which extended from Broadwood Edge farm to the river Irwell. 
The estate comprised a cotton mill situated on the banks of the 
Irwell, which Walker proceeded to alter into a paper mill, and for 
the purpose of supplying it with water he made a reservoir to 
collect the overflow at the watering place on Silas Wilson's farm,, 
and thence constructed a drain carrying the water down to the 
mill, where it was stored in lodges for use. 

This was done in the year 1847. 

In 1865 Walker purchased the Broadwood Edge estate. 

In 1867 he conveyed to the plaintiff the Lumn paper mill, with 
a right to all springs, wells, and streams of water in, under, or 
upon, or arising or issuing in, from, or out of all or any part of the 
lands comprised in the Lumn Hall and Broadwood Edge estates, 
reserving to himself his heirs and assigns, a supply of water ior 
domestic and agricultural purposes. 

All the lands traversed by the water were copyhold. 

The defendant was owner of the land traversed by the two streams 
which united in Buckden Ginnell, and the act complained of was 
an obstruction by him of those two streams, the effect of which was 
tliat the water was thrown over the surface of the ground instead of 
runm'ng down to Wilson's Farm, and so on to the plaintiff's mill. 
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A verdict was taken for 405. damages, leave being reserved to 1873 

the defendant to move to enter the verdict for him if the plaintiff Holkmb 

was not entifled to' maintain this action. A rule having been yoritt. 
obtained accordingly, 

EdkeTf Q.C^ Kemptay, Q.O., and Oorst, shewed cause. There is 
nothing in principle to prevent the plaintiff from owning the right 
he claims. All the arguments used in favour of the plaintiff in 
NuttaU V. BraeetoeU (1) are applicable here, and that case is an 
aathority for the present plaintiff. Indeed, the present case is 
stronger, for the branch which runs down from E to the trough is 
of a less artificial character than the goit in NuttaU;?. BraoemU (1), 
and is of much older date. It cannot be denied that the owner of 
that branch could have sued for an obstruction ; equally the owner 
of any part of that branch could have sued. If so, then the owner 
of the land where the water emptied itself from the trough and 
wasted itself on the ground was at liberty to collect the water into 
a channel, and the owner of that channel, which was but a continu- 
ance of the watercourse, can sue for any interference with the 
natural flow. If it is said that in NuUaU v. BraeeweU (1) the plain- 
tiff was a riparian owner on the main stream, the answer is, that it is 
plam he sued in respect of the goit^ and as entitled to the passage 
of water down it, and in respect of this he was not a riparian 
owner on the stream. It would be as relevant « to say here that 
the plaintiff is a riparian owner, as in truth he is, namely, upon the 
banks of the Irwell, into which both streams run. On the other 
hand, the case is plainly distinguishable from Stockport Water- 
ioorks Co. V. Patter (2), on the same groimd on which that case 
was distinguished in NtUtall v. BraeeweU {I). The plaintiff} there 
were not the owners of any land to which a natural stream ran, 
nor did they claim the right for any use connected with the land ; 
but they claimed a licence or right in gross to take water from 
the stream for sale to and consumption by strangers. Here, on 
the contrary, the plaintiff comes within the ordinary description of 
grantee of a water right appurtenant to land. They also referred 
to Troud V. HoUie. (3) 

(1) Law Rep. 2 Ex. 1. (2) 3 H. & C. 300. 

(3) 1 B. & c. a 
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1873 Pope, Q.O., Hersehdl, Q.C., and Baylis, in support of the rule. 

HoLKEB The case is really nndistinguishable from Stockport Waterworh 
Co. T. Potter (1), which is a binding authority, and is right both 
on principle and on grounds of convenience. The right which a 
riparian owner has is only to use the water of the stream for ordi- 
nary purposes, or, by grant or prescriptive right, for extraordinary 
purposes : Miner v. Qilmour. (2) Walker, therefore, being owner 
of the land at E., could, no doubt, have maintained an action for 
any obstruction to or abstraction from the main stream on the banks 
of which he was owner. But this right was a right which he had as 
riparian owner, and which he could not retain if he ceased to be 
such, nor confer on any person who was not a riparian owner. The 
right to the water for ordinary purposes is attached by law to the 
ownership of lands on the banks of a stream, and is in its nature 
incapable of being communicated to others ; the right to its use 
for ^extraordinary purposes is a supplement to the ordinary right, 
it is founded upon the same circumstance, the possession of 
riparian land, and can only be acquired by the same persons who 
can possess the ordinary right. In Stockport Waierworks Company 
v^ Potter (1), which is the only case where a right of this kind has 
been claimed by a stranger under a grant, it was held that the 
right could not be supported. The reason of convenience is also 
strongly in favour of this view, for if such a right may be acquired 
by one, it may be acquired by five hundred persons, and if all such 
persons are to be treated as riparian owners, the liabilities of the 
true riparian owners higher up will be indefinitely increased, and 
no one of them can even alter in any degree the bed of the stream 
passing through his land without being liable to an action at the 
suit of every one of these grantees : Bickett v. Morris. (3) Again, 
the right of a riparian owner is to do whatever he will with the 
stream, including extraordinary uses, subject only to the right of 
those below him to object if his acts materifJly diminish the flow 
coming to them : Sampson v. Hoddinott (4) ; and in this respect 
also his opportunity of availing himself of that right will be indefi- 
nitely curtailed by allowing of the creation of numerous derivative 

(1) 3 H. & 0. 300. (4) 1 C. B. (N^.S.) 590, at p. Cll; 

(2) 12 Moo. P. C. 131, at p. 156. 26 L. J. (C.P.) 148. 

(3) Law Rep. 1, Sc. Aj). 47. 
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rights of this natare. And although it is true that the possession 1878 
of any portion of land, however small, on the banks of a stream Houor 
will entitle the owner to riparian rights, it has never been decided pqJ^. 
that it will entitle him to the use of the water for the purpose of 
lands lying at a distance from the stream, and separated from the 
riparian land by intervening lands belonging to other owners ; still 
less that it will entitle him to the use of the waters for purposes 
not really connected with such land as land* But even if it did, 
the necessity of possessing some riparian land would materially 
diminish the inconvenience which would be caused by the possi- 
bility of creating an indefinite number of water rights* 

It is not possible to regard the watercourse, as it existed from 
£. to the trough, as a natural stream ; it is evidently artificial in 
its origin, and the fact that it is an open cut does not make it of 
a different character from a supply drawn from the stream by pipes, 
as in Stockport Waterworks Go; v. Potter. (1) In each case the 
water would flow down naturally by the law of gravitation ; and 
the fact that after supplying the purposes for which it was required 
at the cattle trough the stream ceased, and the overflow was allowed 
to waste itself on the surface, shews that it cannot be treated as a 
natural stream. Lastly, even assuming such a right as the plaintiff 
claims to be possible, it could only be acquired by prescription, 
and to this there are two answers ; first, the conveyance of the 
water by an underground duct is not such an open exercise of 
enjoyment as will create a prescriptive right ; secondly, the higher 
owners were in no way affected by the use, and therefore could not 
interfere ; the only way in which they could have interrupted the 
user would have been by stopping the water, which would have 
exposed them to actions by all lower riparian owners. 

In fact, there are only four ways in which the plaintiff can 
possibly claim the use of the water; 1, as riparian owner; 2, by 
his possession or taking of the water ; 3, by grant ; and 4, by pre- 
scription. As to the first, he is not a riparian owner, and therefore 
cannot claim as such. As to the second, Laing v. Whcdey (2) shews 
that such a claim cannot be supported on that ground ; see per 
Bramwell, B., in Stockport Waterworks Co. v. Potter. (3) As to 

(1) 3 H. & C. 300. 

(2) 3 H. & N. 675, 901 ; 26 L. J. (Ex.) 327 ; 27 L. J. (Ex.) 422. 

^ (3) 3 H. & C. at p. 318. 
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1873 the thirds the Stockport Waienvorks Case decides that no such 
HoLEEB~ grant can give rights as against any one bat the grantor ; nor can 
PowTT *"^y ^^^^ grant be presumed here. As to the fourth, it is clearly 
agreed by the whole Court in the last-mentioned case (including 
Bramwell, B., who dissented as to the possibility of a right by 
grant), that such a right cannot be gained by prescription. NuttaU 
T. Braoewdl (1) is clearly distinguishable on two grounds ; first, 
the plaintiff was a riparian owner, and therefore capable of acquiring 
rights which a non-riparian owner cannot, and in fi&ct he claimed 
as riparian owner, which the plaintiff here does not ; secondly, tho 
goit there was equivalent to a natural stream, and the case wa» 
therefore like the case put in the Stoelcport Waterworks Co. t» 
Potter (2), of a stream being made into two streams, which cannot 
be said in this case. 

They also contended that, the land being copyhold, no sack 
prescriptive right could be acquired. 

Eellt, C.B. This rule must be discharged. The circumstance» 
of the case, and the nature of the right claimed by the plaintiff, 
are as follows : — ^From time immemorial a stream of water has 
existed, on a portion of whose banks the defendants are possessed of 
land, and are therefore in respect of that land riparian proprietors* 
From the defendants' land the stream runs down to a point called,, 
in this case, E., where a division takes place, and the stream 
branches out into two streams, the one running down till it 
reaches the river Irwell, the other running through Broadwood 
Edge Farm to a place where formerly it emptied itself into a. 
trough, and the overflow, without, so far as appears, forming any^ 
stream visible to the eye, diffused itself over the surface of the 
ground, and discharged itself by percolation through the surface, 
or found its wjay by small rills into the Irwell. 

The plaintiff is possessed of land near to the Irwell, and of works, 
which are described as a paper-mill, all which he has purchased 
of one Walker ; and when we inquire into Walker's title, we find 
that he was at the time of the sale the proprietor of a quantity 
of land which comprised both banks, and presumably therefore 
the bed, of the second branch of the stream from E. through the 

(1) Law Rep. 2 Ex. 1. (2) 3 IT. & C. at p. 32T. 
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firoadwood estate to the site of the watering trongh^ and which 1873 
oontinned on till it reached the Irwell. ^lker " 

There is no evidence as to when or how the branch of the stream pq*|tt 
which runs through Broadwood Edge came into existence. There 
is eyidence on which a jury might find that it had existed from 
time immemoriaL It is true, that some stones, described as a 
''feather/' are placed at the point of division, and it might possibly 
be inferred that these stones were placed there at some remote 
period to divide the stream, and create the branch which has now 
existed as far back as living memory goes. But these stones them- 
selves appear to be of ancient date, and, if the cause of the division 
of the stream, must have been placed there at a very remote period. 

We musty therefore, take up the case at the period of twenty-five 
years ago when Walker, who was then the proprietor of the laud 
on both sides of the stream up to the point where it leaves Broad- 
wood Edge estate, including the land on which the trough was 
^tuated, and the land further on towards the Irwell, deterniined to 
•collect the overflow from the stream into a reservoir, and conduct 
it thence in a single stream into the land which abuts on the 
Irwell. Firsts then, had he a right to do this ? and, secondly, if 
«o, what was the effect of his act ? There is one fact of very im- 
portant bearing on the argument on both sides. Nothing that 
Walker did or could have done could take a single cubic inch of 
water beyond what naturally flowed out of the stream at the spot 
where the reservoir was made. Therefore, whatever were the rights 
•of the defendants. Walker had not done^any thing which could pre- 
judice them, or the rights of any riparian proprietors higher up the 
stream. If the stream had continued below the trough, and had 
passed into other persons' lands, and Walker had done any act to 
diminish the quantity of water that flowed to those lands, he might 
have incurred a liability; but taking the water at the trough 
<ould not have interfered with any one, because the water reached 
the land of no other proprietor. What, then, was the nature of his 
act ? He found the stream entering his land as a stream, and at 
the trough ceasing to have that character. It did not, indeed, 
altogether physically cease, because the overflow was dispersed, 
tGor the most part sank into the ground, and the residue in a greatly 
^minished quantity found its way into the Irwell. That was a 
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187S state of things injurioas to the land, and to the health of those 
HoLKKR ^^^ might reside there, and Walker, intending to put an end to 
„ *' it, collected the water into a reservoir, and constructed a tunnel to 

irOBITT, 

carry the water out of the reservoir till it reached what are now 
the plaintiff's premises. 

What rights, then, were acquired .by Walker ? If the defendants 
had, whilst Walker was still the owner of these premises, taken out 
of the stream unduly large quantities of water from the spot where 
their land abuts upon the stream, it is not disputed that Walker 
might have brought an action. Nor is it disputed that now the 
owner of the land on the stream between E. and the trough 
might for any act diminishing the quantity of water have brought 
an action. It is said, however, that the plaintiff is not the pro- 
prietor of any land abutting on the stream, and, therefore, not 
being a riparian proprietor, is not entitled to bring this action. 

But I am of opinion that he or any one who was owner of the 
land through which this stream flowed, after the works which I 
have described were effected by Walker twenty-five years ago, 
and who was deprived of any of the water which from the time of 
those works being constructed he had enjoyed, would be entitled 
to maintain an action just as if they had been proprietors on the 
bank of a natural stream. And on this ground. What kx the con- 
templation of law is the nature of this artificial stream or tunnel? 
Suppose that instead of a tunnel conveying the water into what 
are now the plaintiff's premises Walker had cut an open drain, 
and so made a stream visible on the surface passing through his 
land, and on into the Irwell. If he had done so, I am of opinion 
that he, or any one claiming under him through whose property 
this open stream passed, would have been as much entitled to the 
water running along it as if he had been the owner of land on the 
bank of the stceam between E. and the trough. It would have 
been a mere continuance of the stream. But the cases upon this 
subject establish the proposition that there is no difference in the 
contemplation of law between a stream visible to the eye, and a 
stream conducted through a tunnel, nor any difference in the 
rights which may be acquired in them respectively. If this is so, 
on what ground is there any difference between the rights of the 
plaintiff in the stream which now flows to him through a tunnel, 
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and the rights ivhicli he woald have had in an open stream pass- ISTS 
ing into and through his land ? I think there is none. And it ff ^^,^ 
is right to state, in order that no question may be raised on this *• 
pointy that this stream has been enjoyed for more than twenty 
years. There may be something in the argument that the right 
to have a flow of water through his property under these circum- 
stances can only be acquired by one who has enjoyed it for twenty 
years; but if that is so, any doubt on that point is here removed, 
for more than that period of enjoyment has elapsed. 

It is not necessary to refer in detail to the cases which have 
been cited. This case is clearly distinguishable from the case of 
Siockport Waterworks Co. v. Potter. (1) If there were no other 
point of distinction it would be enough to say that there a diversion 
of water was made from the stream by a person who had no power 
to make it It was not a taking by a riparian proprietor out of a 
stream for his owa purposes, but the making of a new stream and 
carrying away the water in immense quantities for consumption 
elsewhere, the water being never returned into the same stream, 
but being taken to a place where the person taking it claimed to 
apply it entirely to his own purposes. That [case was, therefore, 
quite different from the present one. On the other hand the case 
of NuttaU V. Bracewdl (2) is, I will not say on all fours with the 
present case, but is not distinguishable from it on principle. It is 
enough to refer to the concluding words of Channel!, B. (3), to 
shew that the present case is within it. I should also refer to the 
judgment of Bramwell, B., in that case, but that as he dissented 
from the judgment of the Court in Stockport Waterworks Co. v. 
Fetter (1) it might be supposed that his mind was somewhat in- 
fluenced by the view he had there entertained. Ghannell, B. 
concluded his judgment thus : ** I see uo reason why the law appli- 
cable to ordinary running streams should not be applicable to such 
a stream as this, for it is a natural stream or flow of water, though 
flowing in an artificial channel. It may be that the case of an 
entirely artificial stream, as one flowing from a mine for instance, 
would be different ; but that an artificial stream may be on the 
same footing as a natural one, as regards the right of riparian pro- 

(1) 3 H. & C. 300. 2) Law Rep. 2 Ex. 1. 

(3) Law Rep. 2 Ex. at p. 14. 
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1878 prietors, is held in Sutdi/e v. Booth (I)" On the groond, therefore, 
TT^CTu that this stream, though artificial in the sense that its bed was 
PouTT constmcted by the hand of man and not by any natoral agency, 
and that it flows not as a stream yisible to the eye, bat is oon- 
ducted by means of a tonnel to the plaintiff's works from the Bpot 
where as a stream it formerly ceased, yet is a stream which all 
who possess property through which it flows are entitled to 
use^ and of which they can only use so much as actually flows 
along the branch, I am of opinion that the plaintiff is entitled 
to maintain this action for the disturbance which the defendants' 
act has caused. 

Mabtin B. I am of the same opinion. I understand it to be 
admitted that Walker could have maintained an action for this 
disturbance, but it is contended that the plaintiff cannot What, 
then, were Walkers rights? He had a natural stream of water 
flowing from E. to the trough ; a stream as to which no one can 
tell when it began, and which must therefore be treated as a 
natural stream. A man who has a natural stream of water flowing 
through his land has, in ordinary cases, a right to its flow, subject 
only to the ordinary use of the same by higher owners. They 
may use it for ordinary purposes, such as drinking, washing, 
watering their cattle, and so forth, and, perhaps, if it comes down 
to the lower owner materially diminished by that use, he mast 
submit; ordinarily, however, this is not the case. Walker, there- 
fore, was entitled to have the stream flow in its ordinary course down 
to the place where the trough stood, and beyond which, twenty-five 
years ago, it was not continued in a defined channel to the Irwell, 
but was allowed to dissipate itself over the surface of the ground. 
Now that state of things was exactly as if a stream lost itself in a 
marsh or swamp, a haunt for snipe and wild fowl, but not turned 
to any agricultural purpose. And I am of opinion that if a 
proprietor in such a case expends his labour in cutting a coarse 
for the water, he acquires a right analogous to tliat which he 
would have if that course had been a natural stream, and that no 
distinction can be made between a natural stream and a water- 
course made to drain land and to carry down the water to its 

(1) 32 L. J. (Q.B.) 136. 
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Datnral destination. Bat whether any such distinction can be T873 
made or not> there has here been an enjoyment of the eonrse for holkeb ^ 
twenty years, which will give the right to its enjoyment if it is pomtt. 

\ necessary to rely on that 

j An objection has been taken by Mr. Baylis that this land was 

copyhold, and that no easement can be acquired in copyhold 
by an enjoyment of any duration, however long. I will not go 
into that question, for my impression is that when a man cuts 
through a marsh a course for water, the stream is analogous ta a 
natural stream. 

If so, then Walker had a stream analogous to a natural stream 
flowing down to his works. Then the question is, can a person 
having such a right, assign it? What reason can be alleged why 
he cannot? He could assign a right of way in the like circum- 
stances; why then cannot he give a right to use the water ? If 
he can assign the whole of his land to which such a right is 
attached, why cannot he assign a portion with the same rights ? I 
think the defendant has wholly feuled to shew any reason why he 
cannot It is objected that the stream is stopped in a reservoir, 
and then carried by a tail goit into the river. That may give 
those below the plaintiff (if any) a right to complain, but it can 
give the defendants none. The plaintiff had a right to use the 
water to any extent, provided those below, whose rights he inter- 
fered with, did not complain. 

I cannot see that the case of Stoehport Waterworks Co. v. 
Pciier (1) has any bearing on this case, 

PiQOTT, B. I am of the same lopinion, and I think the argu* 
ment of the defendants fails altogether. If there were here 
something equivalent to the end of a pipe inserted in the stream 
by a riparian proprietor, and the water were passed on to a 
licensee or assignee of the pipes, the facts would somewhat 
resemble those in Stockport Waterworks Co. v. Potter. (1) But 
that is not so. Here, on the contrary, there is a branch of 
the stream at E., where the main stream divides into two cur- 
rents. There is no evidence as to the precise period when the 
plaintiff's branch was first made ; but it was done beyond the time 

(1) 3 H. & C. 300. ; 

VouVra. K 3 
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1873 of memory. There is, then, no gromid for sayiog that this is a 
HoLKSB diversion of the stream, it was the stream itself which passed on 
PoMTT ^^^^ ^' ^ *^® trough. Then, Walker, being the proprietor of the 
land lying on this branch, finding the water dissipating itself 
beyond the trough, collected it into a reservoir, and conducted it 
in pipes to the land which is now owned by the plaintiff, where it 
was carried on to the Irwell. In that state of things the water 
continued to pass along the new course till the land was sold to 
the plaintiff. Thus the plaintiff became possessed of this land 
with what is equivalent to a natural stream of water running 
through it. What had been a stream which could scarcely be 
traced had become a defined stream. Why, then, is not the 
plaintiff entitled to maintain this action for the obstruction by 
the defendants of the water which would naturally run along that 
channel ? NuttaU v. BraceweU (1) shews that by turning a natural 
stream into a cut, you do not change the character of the right. 
The proprietor does not claim his right in a different way, but he 
<>laims the use of the water as the proprietor of land in, over, and 
through which there passes a natural stream, which has, by the 
expenditure of labour, been turned into an artificial channel. By 
taking away this water the defendants take away from the plain- 
tiff what is perhaps as valuable and useful as any part of his 
estate. The defendants could not have abstracted the water as 
against Walker ; and if so, why is the plaintiff not entitled to sue, 
who claims through Walker? He claims the water not as an 
easement, but as owner of the land through which it passes. 
As to Stockport WaierworJca Company v. Potter (2) I think it 

has no application to this case. 

Bule discharged. 

Attorneys for plaintiff: Milney Biddle, & MeUor. 
Attorneys for defendants : Woodcock & Bylands. 

(1) Law Eep, 2 Ex. 1. (2) 3 H. i& 0. 300. 
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MITCHELL V. HOLMES. 1873 

Payment — Payment to Admimstrator — Payment prior to Letters tf Adminis- ^^^' 24- 
tration leing granted. 

An annmty was directed by will to be paid to H. whilst living, by equal half- 
yearly payments, and a proportipnable part of the annuity to be computed to the 
day of H.'s death, from the last preceding day of payment " to the executors 
and administratoTs " of H. A proportionate part^ after H/s death, was paid to 
the husband of H., bnf^ before he had administered to her estate, and he died 
without having done so, leaving his son his executor. The sou administered to 
H.*8 estate, and claimed the proportionate part of the annuity : — 

Bdd^ that the payment to H/s husband was not a good legal payment, and 
that the son might recover the money. 

MUcheU V. Moorman (1 Y. & J. 21) followed, 

SewMe, per Kelly, C.B., that the payment was not a good equitable payment. 

DeciiABATION in replevin. 

Avowry, stating that one William Gibbons, being seised in fee of 
certain lands^ bj bis will devised those lands to Edward Gibbons and 
his heirs, charged with the payment of an annuity of 201. to one Jane 
Holmes for her life, which annuity the testator directed should be 
paid by ** equal half-yearly payments ; that is to say, on the 80th 
day of May and on the 23rd day of November in each year, the first 
half-yearly payment to be made to Jane Holmes, if living, on such 
of the said days of payment as should first happen after the end of 
six calendar months next after his decease, and to the executors or 
addiinistrators of the said Jane Holmes, a proportionable part of the 
said annuity to be computed to the day of the death of the said 
Jane Holmes &om the then last preceding day of payment. And 
the testator further directed that in case the annuity should be in 
arrear for forty days, it should be lawful for Jane Holmes and her 
assigns to enter and distrain. That William Gibbons died, leaving 
Jane Holmes surviving, who then became entitled to the annuity de- 
vised, and afterwards Jane Holmes died, and the defendant became 
her administrator ; and there was then due to the defendant, as 
such administrator, 8L Vis. 5<Z., being the proportionable part of 
the said annuity to be computed to the day of her death ; that the 
same remained in arrear for more than forty days ; wherefore the 
defendant well averred, &c. 

Plea : riens in arrear. 

K:2 3 
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1873 Issue. 

MiTOTELL ' [There was another avowry of a distress in respect of 1 37?. 0«. 9i., 
Holmes *^ which the Statute of Limitations was pleaded. The plaintiff 
replied a written acknowledgment^ and upon this issue the defend- 
ant was successful.] 

At the trial before Willes, J., without a jury, at the Durham 
Summer Assizes, 1872, it appeared th&t William Gibbons having, 
upon the 9th of April, 1821, made his will in the terms set forth 
in the avowry, died on the 7th of August, 1826. George Holmes, 
husband of Jane Holmes, the annuitant, and father of the defend- 
ant, was sole executor, and proved the will. Payments on account 
of the annuity were made from time to time in Jane Holmes's 
lifetime. She died intestate, on the 24th of April, 1866, and 
at that time 8L lis, 5d, was the proportionable part of the annuity 
due to her administrator, computed as directed by the will, from 
the last day of payment of the half-yearly instalment to the day of 
her death. 

This sum was paid by the plaintiff to George Holmes who, how- 
ever, had not then and never did take out letters of administration 
to his wife's estate. He died on the lOth of March, 1869, and the 
defendant was his executor, and also administered to the estate ^f 
Jane Holmes. It was not disputed that the distress had been 
levied on the proper land, and the only question in dispute was 
whether the payment to George Holmes, he never having tak^ 
out administration to his wife's estate was a good payment If it 
was, there was nothing in arrear. The learned judge was of 
opinion that the payment was not a good one, and directed a 
verdict for the defendant. He refused to allow the addition of an 
equitable plea to the avowry, having considerable doubt as to 
whether the payment would be good in equity. At the same time 
he intimated that he did not desire to prejudice any application to 
amend which might afterwards be made to the Court upon motion 
for a new trial. 

A rule was obtained in Michaelmas Term last for a new trial, on 
the ground of misdirection in thisi that the judge ought to have 
held the payment to George Holmes sufficient, and for an amend- 
ment of the pleadings if necessary, by adding an equitable plea to 
the avowry. 
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KempJay, Q^C, and John Edge^ shewed cause, and relied upon 1878 
MiUMl V. Moorman. (1) MrromL 

[They were stopped.] ^ J;,^ 

Cromptonf in support of the rule, contended that the payment to 
the defendant's father was a good legal, or, at all events, a good equit- 
able payment. Although no letters of administration were taken 
out by the father, a Court of Equity would not permit the defend- 
anty who represented both the father's and the mother's estate, to 
say that such payment had not been made : Cart v. iZees, cited in 
Sqwh V. Wyn (2) ; Attomey-Qeneral y. Partington (3) ; Betts v. 
Kimpton (4). 

Eelly, C.6. This rule must be discharged. The sum avowed 
for never belonged to Jane Holmes at all, but was made payable 
«nder the terms of the will of Gibbons to the " administrator " of 
Jane Holmes. The defendant's father, therefore, the husband of 
Jane Holmes, would have been entitled to the money, and able to 
give a valid discharge for it as soon as he had administered to his 
wife's estate. But he never took out letters of administration and 
died without having done so. After his death the defendant did 
administer to his mother's estate, and thus, under the terms of the 
will, became entitled to tliis money. It is said, and we must as- 
«iime it as proved, that an equivalent sum was paid to the husband, 
ihe defendant's father. And it is argued that because the defend- 
ant is not only his mother's administrator, but his father's executor, 
a payment to the father, although he had never administered to 
Us wife's estate, is a payment which the defendant must recog- 
nise. This is certainly not so at law, and with the position of the 
parties in equity, we cannot, upon these pleadings, deal ; and we 
do not think the case one in which we ought to amend. I must 
add, however, that in equity also, I think the defendant's con- 
tention would flail, but it is. not necessary to decide this point 

MiiBTiNy K I am of the same opinion. The case cited by Mr. 
Eemplay is precisely in point At law, therefore, the defendant is 
entitled to our judgment And into his position in equity it is 

(1) 1 Y. & J. 21. (3) 3.H. & C. 193 ; 33 L. J. (Ex.) 281. 

(2) 1 P. Wms. 381. (4) 2 B. & Ad, 273. 
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1873 nnneceBsary to enter. At this stage the pleadings ought not to 
MiTOBELL be amended. 

V. 

HoLiqa. PiaoTT, B., concurred. 

Bule discharged. 

Attorneys for plaintiff: Bogerson & Fcrd. 
Attorney for defendant : John Tucker. 



Jan, 25. FEATHERSTON v. WILKINSON and Akother. 

Contract— Measure rf Damages-^Evidence — Onus (f Proof, 

The defendants, by chartcrparty, agreed with the plaintiff that their ship should^ 
at a specified time, load 1300 tons of coal in the river T^ne, to be carried to 
Hayre for the plaintiff. They broke their contract, and the plaintiff had, in 
consequence, first to hire other vessels at an advanced freight, and, secondly, to 
buy 1300 tons of coal at an enhanced price. He was nnable, according to the 
custom of the colliery trade in the Tyne, to secure a caigo until he had 
chartered vessels to carry it. The plaintiff having sued the defendants in respect 
of both these heads of damage, the defendants admitted their liability to pay the 
advanced freight, but denied that they were liable for the enhanced price of the 
coal. At the trial the rise in price at the pit's mouth was not disputed ; but it 
was not directly proved that there had been an equivalent rise at Havre. 

Hddf that the fact of the plaintiff having paid the additional price was 
prim& facie evidence of damage to that extent, and entitled him, in the absence 
of evidence to the contrary, to recover. 

Declabatiok, that the plaintiff and defendants agreed, by, 
charterparty, that the defendants' ship, the EdUh Emily, should, 
with all convenient speed, sail to Northumberland Dock, on the 
river Tyne, and there, during the first or second week of January, 
1872, load and receive on board 1300 tons of coal, which she 
should carry to Havre, and there deliver on payment of freight; 
that all conditions, &c., were fulfilled, yet the defendants made 
default, and the ship was not ready to load during the first or the 
second week in January, 1872, whereby the plaintiff was put to 
expense in chartering other ships and buying coal to load them 
with. 

The defendants paid into Court 27Z. 10«., being the increased 
freight which the plaintiff had to pay, and denied all further 
liability. 



J 
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At the trial before Brett, J., at the Northumberland Stuumer 1873 
Assizes in 1872, the following facts were proved : — Fkattootor 

The plaintiff, a Newcastle merchant, on the 14th of December, ^jjj^«j. 
1871, entered into a charterparty with the defendants, shipowners 
at West Hartlepool, and owners of the Edith Emily, upon the 
terms set forth in the declaration. After the execution of the 
charterparty, the plaintiff went to the offices of the Bebside Colliery, 
at Newcastle, and verbally agreed with the manager there to take 
1300 tons of coal at lOs. 6d. a ton in the first or second week of 
January, 1872. The Edith Emily was accordingly put on the 
" turn book " of the colliery for that time. Owing to the defend- 
ants' default the vessel lost her turn, and it was impossible, 
according to the custom prevailing in the Tyne of loading ships 
''in turn," for the plaintiff to obtain his coal until he had substi- 
tuted vessels to carry it. As soon as was practicable, he loaded 
1300 tons of coal in two other ships, instead of the Edith Emily, 
at an advanced freight of 271. 10a., paying, also, la. Gd. a ton 
extra for the coal. No evidence was given that he was under any 
contract to deliver at Havre at the lower rate, and it was contended 
by the defendants that they were not liable for the higher price 
which the plaintiff had to pay for the coal, inasmuch as he was 
in possession of an article which was proportionately more valu- 
able. Although the price of coal at Newcastle was admitted to 
have risen, it was not proved directly that there had be^n a cor- 
responding rise at Havre. A verdict was entered for the plaintiff 
for 97?. 10a., the total additional price which he had to pay for the 
coal, with leave to move to enter a verdict for the defendants, the 
Court to draw inferences of fact A rule was obtained accordingly 
in Michaelmas Term, 1872, on the ground that the damages 
sought to be recovered were too remote, and not in point of law 
recoverable. 

HoOceTj Q,0., and O. Bruce, shewed cause, and contended that 
the plaintiff was entitled to recover the advanced price of the 
cargo; the mere circumstance that coals had risen at the pit's 
mouth was not enough to rebut the prima facie evidence of loss. 
If the defendants had desired to shew that the 97?. 10a. had not 
really been lost, they should have called evidence to prove that the 
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1673 plaintifif either had or conld have realised at Havre an equivalent 
FEATHEBfiT05 increEse. 

WiLKDf SON. BerseheU^ Q. G, in support of the rule. . The plaintiff^ by shewing 
merely the fact that he paid more for the coal, has not shewn 
damage. He should have shewn, also, that he could not realise 
an equivalent profit. 

[Kelly, G.B. The coal might have been for his own consump- 
tion.] , 

If so, he should have proved the fact The proper measure of 
damage is the difference of freight^ and to charge the defendants 
with the enhanced price of the cargo is a novel head of damage 
upon breach of such a contract as the present one. No sub- 
contract by the' plaintiff to deliver at the lower price was proved. 
Indeed evidence of such a contract would have been worthless 
unless the defendants were shewn to have had notice of the fact : 
HacUey v Baxendale (1). It is true that the defendants offered no 
evidence of the rise in coal at Havre. But the rise at the pit's 
mouth was not disputed, and the proper inference to be drawn 
by the Court is that a corresponding rise at Havre had taken 
jplace. 

Kellt, C.B. I think this rule should be discharged. The 
plaintiff contracted with the defendants that they should be ready 
with their ship, the Edith Emilys to receive a cargo of coal on a 
certain day. The defendants broke their contract, and the con- 
fiequence was that the plaintiff was obliged not only to charter 
vessels at an advanced freight, but also to buy coal at a higher 
price, the total difference in price amounting to 971 lOa. Of this 
sum, therefore, he was a loser, unless evidence is offered to shew 
that in fact there neither was nor could be any loss. Prima facie 
the evidence entitles him to recover that sum. 

But it is contended, on the part of the defendants, that because 
the coal bought was worth the extra !«. 6d. a ton given for it, 
there was no loss, inasmuch as although the plaintiff had paid 
97Z. 10s. more than he would have paid if the defendants had 
performed their contract, he could, upon re-sale, get back the extra 
price. But there was no satisfactory evidence given as to this 

(1) 9 Ex. 341 ; 23 L.J. (Ex.) 179. 
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point Goal had rigen at the pit's mouth. It does not follow that 1873 

the same rise had taken place at Havre. If it had, that cir- fsathebston 

<:amstaQce might diminish the damages; but I think that the ^n^goN. 

defendants ought to have given evidence upon the subject, if they 

desired to rely upon a rise at Havre. I agree that it is question- 

able» if the plaintiff, at all events upon the declaration as it stands, 

could have entered into evidence of a sub-contract As the case 

is presented to us we have the plaintiff shewing an actual payment 

of 97Z. 10s. extra. In my opinion the defendants should have met 

this evidence by other evidence, clearly shewing that the coal was 

bought not for consumption but re-sale, and that at Havre there had 

been a rise in the market corresponding to the rise at the pit's mouth. 

No evidence of the kind was offered ; and I do not think we can, in 

its absence, draw the inference which has been suggested by 

Mr. Herschell. The plaintiff made out a prima facie case of 

damage, to whjch the defendants attempted no answer. 

Mabtin, B. I am of the same opinion. There was, in my 
judgment, evidence that the plaintiff had been damaged beyond 
the increased freight to the extent of 971 10s. The payment of 
that sum is some evidence that the plaintiff lost it ; and the defend- 
ants should have offered evidence in contradiction, if they denied 
that that sum was really lost to the plaintiff. It is impossible to 
say that the amount is ''not in point of law recoverable." 

Pollock, B. I am of the same opinion. The plaintiff shewed 
that he was out of pocket to the extent of 971, 10«. owing to the 
defendants' default This is prima facie evidence of damage, and 
any circumstance mitigating the loss, such as a rise in the market 
price of coal at Havre, ought to have been proved by the defendants, 
and not left to us to infer from a rise at the pit's mouth. 



Bide discharged. 



Attorney for plaintiff: 8. B. Soyle. 
Attorneys for defendants : Shum dt Orossman. 
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Ig73 ENGLAND v. COWLEY. 

Jan. 16. Conversion — Evidence — Preventing BemovaX of Goods. 

The plaintiff was the holder of a bill of sale over the goods of M. Default 
'having been made in payment of the sum secured, he put a man in possession,, 
and afterwards went to M.'s house to remove them. Upon his arrival at the 
house he was met by the defendant, M.'s landlord, who told him that rent was in 
arrear, and that until it was paid the goods should not be removed ; and measores 
were taken by the defendant to use force, if necessary, to prevent their removal 
It was then after sunset, and therefore too late in the day to distrain, and the 
defendant intended to prevent the plaintiff from removing the goods, with a view 
of distraining on the day following. The plaintiff continued in possession of the 
goods, but made no attempt actually to remove them ; and, except by intimating 
his intention to prevent then: being removed, the defendant did not take possession 
of, or assume dominion over, them. Li an actioa of trover : — 

Held'Qaj Eelly, C.6., Bramwell and Pollock, BB., Martin, B., dissenting), that 
there was no evidence of conversion : 

(By Bramwell, B.) That an actual prevention by force of the removal of the 
goods would not have amounted to a conversion. 



Trover for household furniture. 

Plea : not guilty by statute (11 Geo. 2, c. 19, s. 21). 

Issue. 

The plaintiff was the hol^bsof a bill of sale over ^he household 
furniture of Miss Morley, the tenant .to>the defendant of a house 
in Eiver Terrace^ Chelsea. The bill of sale contained the usual 
clauses enabling the plaintiff to take possession of, and remove and 
sell the furniture in case of default upon Miss Morley's part in 
payment of the sum advanced. She having made default, the 
plaintiff put a man in possession early in August, 1872, and upon 
the 11th of August sent two of his men with vans to remove the 
furniture from the house. It was then after sunset. The men 
were met at the house by the defendant, the landlord, who all^jed 
that half a year's rent was due and in arrear, and stated that he 
did not intend to allow the goods to be removed, as he meant to 
distrain on the day following. One of the men returned, and 
informed the plaintiff of what had passed. The plaintiff there- 
upon went to the house himself, and was told by the defendant^ 
who was in the passage, that he would not suffer any of the goods 
to be taken away until his rent was paid. The defendant had also 
engaged a policeman, whom he stationed outside, to prevent the 
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removal of the goods. The plaintiff thereupon gave up the 1873 
attempted removal and went away, leaving a man still in pos- ENaLAVD 
session. The defendant did not himself actually take possession qo^kt. 
of or remove any of the goods upon this occasion. His object 
was to prevent the plaintiff's removing them in order to distrain 
the next day at a legal hour. 

The cause was tried before Bramwell, B., at the Surrey summer 
assizes, 1872. In summing up the learned judge directed the jury 
in the following terms : " If you are of opinion that the defendant 
did not deprive the plaintiff of his goods, did not take possession 
of, nor assume dominion over, them, but merely prevented the 
plaintiff from removing them from one place to another, allowing 
Iiim to remain in possession of them if he liked, then there is no 
canse of action." The jury answered this question in favour of 
the defendant^ and a verdict was entered for him accordingly, 
with leave to enter a verdict for the plaintiff for 40Z., the value 
of the goods, if the Court should be of opinion that the learned 
judge ought to have directed a verdict for the plaintiff. A rule 
was obtained in* Michaelmas Term accordingly, on the ground that 
the learned judge ought to have directed the jury that the conversion 
was proved. 

HoU shewed cause. There was no evidence of a conversion. 
Throughout, the plaintiff had possession of his goods. All that the 
defendant did was to assert his right to prevent their removal, and 
if the plaintiff chose to yield and not remove them, that is not 
evidence of conversion. The same would be true if he had actually 
prevented their being taken out of the house. But he did not go 
80 far. He only threatened to prevent the plaintiff from taking 
them away : Fowler v. Hollins (1) ; Burroughes v. Bayne. (2) 

[Martin, B. In Fauldes v. WHUmgJJby (3) Alderson, B., says, 
at p. 548, that any act **' inconsistent with the general right of 
dominion which the owner of the chattel has in it, who is entitled 
to the use of it at all times and in all places," amounts to a con- 
version. Has not the defendant here done what is inconsistent 
with the plaintiff's general right ?] 

(1) Law Rep. 7 Q. B. 616. (2) 5 H. & N. 296 ; 29 L. J. (Ex.) 188. 

(3) 8 M. & W. 640. 
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1873 No. He never was in possession of the goods. The act done 

"ENOLLn) ^^* ^ either asportation or detention. The finding of the jury, 
^ *• moreover, really concludes the case. 

Joyce, in support of the rule. It is impossible to say there was 
no evidence of conversion. There was a complete and effectual inter- 
ference with the plaintiff's rights as owner. The jury have found, not 
merely that the defendant threatened to prevent, but that he did 
prevent, the removal of the goods. This was "an exercise of 
dominion over them inconsistent with the true owner's title :" see 
WUbrdham v. Snow. (1) It was an unqualified assertion of right 
which the plaintiff could only have questioned by force, and by 
which he was '' wrongfully deprived of the use and possession of 
his goods" (see Common Law Procedure Act, 1852, sck B., 
form 28). 

[Bramwell, B. The form for a declaration in trover given in 
the Common Law Procedure Act, 1852, sch. B., which alleges that 
the defendant *' converted to his own use, or wrongfully deprived 
the plaintiff of the use and possession of the plaintiff's goods," 
does not enlarge the scope of the action. The alternative words 
were inserted at the suggestion of Lord Denman, with a view merely 
of explaining the nature of " conversion.'*] 

The defendant's act amounted to a detention of the goods from 
, the plaintiff. 

Pollock, B. I am of opinion that this rule should be discharged. 
The defendant was never in possession of the goods. No doubt 
cases might be put where a wrong-doer, though not in actual 
possession, uses such force or contrivance as to interfere entirely 
with the dominion of the true owner ; but here there was a mere 
assertion of right on the defendant's part. I think the plaintiff 
should have insisted upon removing the goods, if he intended after- 
wards to challenge the defendant's assertion in an action of trover. 
It is a sound rule of law which is laid down in Co. Litt. 253, b. 
where continual claim is treated of, that it is not every cause 
of fear which can excuse a person from not claiming his rights. The 
fear must not be a "vain feare." It must be ''some just cause of 
feare." Now in this case the plaintiff proved no act of interference, 
(1) 2 Notea to Saund. by Wma. pp. 87, at p. 108, n. (a). 
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but only a threat, which the plaintiff, if he meant afterwards to 1873 
stand by his rights, ought to have resisted. Mr. Joyce has urged that ekglato 
the defendant detained the plaintiff's goods; but in fact he never qq^^y. 
had them to detain. He merely said, ''You shall not remove them." 
That is not enough to furnish ground for this action. 

Bbahwell, B. I am of the same opinion. I think nonaction is 
maintainable, because the defendant did no act, but only threatened 
that, in a certain event, he would do something. The plaintiff 
should either have proceeded with the removal of the goods, or at 
least have commenced to remove them, leaving the defendant to 
stop him at his peril, when there might have been a cause of action 
of some sort. Bat further, even if the defendant had prevented the 
removal of the gdods by physical force, I do not think trover would 
have been maintainable. The substance of that action is the same 
as before the Common Law Procedure Act, 1852, and although in 
the form of declaration there given in sch. B. the words used 
are, '' converted to his own use, or wrongfully deprived the plaintiff 
of the use and possession of the plaintiff's goods," the gist of the 
action is the conversion, as for example, by consuming the goods 
or by refusing the true owner possession, the wrong-doer having 
himself at the time a physical control over the goods. Now here 
the defendant did not ** convert " the goods to his own use, either 
by sale or in any other way. Nor did he deprive the plaintiff of 
them. All he did was to prevent, or threaten to prevent, the 
plaintiff from using them in a particular way. ** You shall not 
remoye them/' he said, but the plaintiff still might do as he pleased 
with them in the house. Assume that there was actual preven- 
tion, still I think this action cannot be maintained. Take some 
analogous cases, by way of illustration. A man is going to fight a 
duel, and goes to a drawer to get one of his pistols. I say to him, 
*' Yon shall not take that pistol of yours out of the drawer," and 
hinder his doing so. Is that a conversion of the pistol by me to 
my own use? Certainly not Or, again, I meet a man on horse- 
back going in a particular direction, and say to him, ** You shall 
not go that way, you- must turn back;" and make him comply. 
Who could say that I had been guilty of a conversion of the horse ? 
Or I might prevent a man from pawning his watch, but no one 



COWLET. 
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1873 would call that a oonyeision of 'iie watdi by me. And really 
PJM^^TO tliis case is the same with these. Illiiistnitioiis of my meaning 
might be easily mnltiplied. The truth is that» in order to main- 
tain troyer, a plaintiff who is left in possession of the goods must 
piOTe that his dominion oyer his property has be»i int^fered 
with, not in some particular way, bnt altc^ther; that he has 
been entirely depriyed of the nse of it It is not enough that 
a man should say that wmdhing shall not be done by the plain- 
tiff; he must say that nothing shalL Xow here there was no 
interference with the plaintiff's rights except the statement by the 
defendant that he would preyent the goods fitom bdng remoyed. 
This is not sufficient to furnish a basis for the present action. For 
it must be remembered that if the defendant is liable at all, it is 
for the yalue of the goods. But how unjust that would be! The 
plaintiff's man was left in possession. Hiss Horley could not 
l^ally take a¥Pay the goods. If she did, the plaintiff could main- 
tain an action against her for their wrongful remoyaL Yet he is 
also to be able to recoyer their full yalue against the defendant. 
Horeoyer, I cannot but think that the jury really negatiyed all 
idea of conyersion. ^ If you are of opinion," they were told, ** that 
the defendant did not depriye the plaintiff of his goods, did not 
take possession of, nor assume dominion oyer them, but merely 
preyented the plaintiff from remoying them from one place to 
another, allowing the plaintiff to remain in possessionof themif he 
liked," then there is no cause of action. The jury answered this 
question in fayour of the defendant There had, therefore, been 
no general assertion of right to the exclusion of the plaintiff. 

Mabtin, B. I think this rule should be made absolute. The 
real question is whether the defendant <' conyerted to his own 
use, or wrongfully depriyed " the plaintiff of his goods. Now it 
appears that the plaintiff had a bill of sale oyer the goods of one 
Morley, whose landlord the defendant was. After sunset on the 
11th of August, 1872, when a distress was impossible, the plain- 
tiff, who had preyiously put a man in possession, went himself to 
the house, with the yiew of remoying the gOods^ there haying been 
a de&ult under the bill of sale. The defendant could not distrain 
that eyening, but in order to haye the opportunity of distraining he 



VOL. Vin.] HILARY TERM, XXXVI VIOT. 131 

told the plaintiff that he would prevent the goods being removed, 1878 
and he took steps accordingly, placing a policeman to watch the ekolakd 
house and to prevent the removal. I think this was a conversion, qq^^^ 
The plaintiff^ was not bound to resist the defendant, and to re- 
move his goods at the peril of coming into collision with him. 
He was deprived, by the plaintiff's act, of the power over his 
goods which he was entitled to exercise. That is, in my opinion, 
enough to enable him to maintain this action. If the defendant 
had been in the room where the goods were, and had said to the 
plaintiff, " These goods shall not be removed," surely that would 
have been a ** wrongful deprivation." The defendant was, in fact, 
not in the room but in the passage, with equal means, however, of 
stopping the removal. I can see no difference between the two 
<»ses. 

Eelly, C.B. I am of opinion that this rule should be discharged. 
The defendant, in my judgment, never converted these goods to 
his own use. The plaintiff was himself in actual possession of 
them, and all the defendant did was to say, ^ Bent is due to me, 
and before that rent is paid I will not allow these goods to be 
removed." This is no conversion. Many illustrations might be 
put to shew how absurd would be the consequences of so holding. 
For instance ; suppose a lodger was ill, and an attempt were made 
to remove the bed he was lying on. Someone interferes, and says 
to the man who wants to remove, and who is the true owner, " You 
shall not do so." This is an interference with his dominion over 
his own property ; yet there would be no conversion. Indeed, it 
it is only by relying upon the somewhat vUgue language which has 
been used about this form of action that any plausible argument 
can be maintained. Apart from mere dicta, no case, so far as I am 
aware, can be found where a man not in possession of the pro- 
perty hea been held liable in trover unless he has absolutely 
denied the plaintiff's right, although, if in possession of the pro- 
perty, any dealing with it, inconsistent with the true owner^s right, 
would be a conversion. A limited interference with the plaintiff's 
property, wheie all along the plaintiff is himself in possession, does 
not constitute conversion. In the case of Fowler v. HoUins (1) 

(I) Law Rep. 7 Q. B. 616. 



132 GOUBT OF EXGHEjaUEB. [L. B. 

1873 the cotton was in the defendant's actual possession. I thought him 
~ England" ^^^ guilty because he was acting as broker merely ; but even as- 
Q^^l^ suming the case was well decided, the plaintiff was out of pos- 
session, and the defendant had full control over the goods. So 
also in WUbraham t. Snow (1), the plaintiff's tools were entirely 
under the control of the defendant Nor does the case referred to^ 
by my Brother Martiu, of Foulde$ y. WiUoughby (2) really assist 
the plaintiff; for the dictum of Alderson, B., which at first sight 
appears to favour his contention, is founded upon the assumption 
that the plaintiff was out of actual possession of the goods. 

I think, therefore, that the plaintiff must fail in this form of 
action. He may have another remedy by some form of action oi 
trespass on the case, but the measure of damages would be different 
It would be unjust that» under the circumstances proved, he should 
recover against the defendant the value of the goods. The rule 
must, therefore, be discharged. 

Bvle discharged. 

Attorney for plaintiff: C. H. Lind. 
Attorney for defendant : W, Bay. 



Jan, 27. MATTHEWS v. BAXTER. 

Contracts Void and VotdaMe — Drunkenness — Batification, 

The contract of a man, too drunk to know what he is about, is voidable onl/r 
and not void, and therefore capable of ratification by him when he becomes sober. 

Dbclakation for breach of contract in not completing the par- 
chase of houses and land bought of the plaintiff at a sale b; 
auction. 

Plea, that at the time of making the alleged contract^ the de- 
fendant was so drunk as to be incapable of transacting business ot 
knowiug what he was about> as the plaintiff well knew. 

Beplication, that after the defendant became sober, and able- 
to transact business, he ratified and confirmed the contract. 

Demurrer and joinder. 

(1) 2 Notes to Saond. by Wms. 87. (2) 8 M. ^^ W. 640. 
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Manidy, Q.C. {Btlb^ with him), in support of the demurrer. The 1873 
contract of a man, who was totally drunk and incapable at the time, Matthews 
18 not voidable merely, but void : Gore v. Gibson, (1) It cannot Baxter. 
therefore be ratified. MoUon v. Oamroux (2), which may be relied 
on by the plaintifif, only proves that where a lunatic's or drunkard's 
contract is executed, and the parties to it cannot be replaced in 
statu quo, such a contract cannot afterwards be set aside. In the 
present case the contract is executory, and the parties to it can be 
replaced in their original position. 

Morgan .JUoydy contra. The case of Motton v. Oamroux (2), 
shews that a drunken man's contract is only voidable. Gore v. 
OihsGn (1) is no authority to the contrary, for although in that case 
such a contract is spoken of as '' void altogether," that expression 
most be taken with regard to the facts then under con3ideration. 
There was no suggestion .there of any ratification, and the defend- 
ant was entitled to succeed upon proof that his contract was void- 
able, and that he afterwards avoided it Suppose. the defendant 
wished to enforce the contract. The plaintiff could not refuse to 
perform it. And if the defendant could have enforced performance, 
he certainly had power to confirm it. 

Kelly, C.B. I am of opinion that our judgment must be for 
the plaintiff. It has been argued that a contract made by a 
person who was in the position of the defendant, is absolutely 
void. But it is difficult to understand this contention. For, 
surely, the defendant, upon coming to. his senses, might have said 
to the plaintiff, " True, I was drunk when I made this contract, 
but still I mean, now that I am sober, to hold you to it.*' And if 
the defendant could say this, there must be a reciprocal right 
in the other party. The contract cannot be voidable only as 
regards one party, but void as regards the other; and if the 
drunken man, upon coming to his senses, ratifies the contract, I 
think be is bound by it. 

Mautin, B. I am of the same opinion. The judges in Gore v. 
Gibson (1) use the word " void," it is true, but I cannot think they 
meant absolutely void. They simply meant to say that a drunken 

(1) 13 M. & W. 623. (2) 2 Ex, 487 ; 4 Ex. 17 ; IS L. J. (Ex.) 68, 356 

Vol. VllT. L 3 
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1878 man's contract conid not be enforced against bis will. Bnt it by 
~Maithzwb ^o means follows that it is incapable of ratification. The case is 
Baxtib. ^^ authority that this plea is good^ but no authority for holding 
the replication bad. I think that a drunken man when he recoTcrs 
his senses, might insist on the fulfilment of his bargain, and there- 
fore that he can ratify it, so as to bind himself to a performance 
of it. 

PiGOTT, B. I agree with the rest of the Court, although with 
some hesitation. The language of the judges in Oore v. CKbsan (1) 
must be taken with regard to the subject then under considera- 
tion ; and the word '' Toid" must be taken to mean no more than 
that the contract could not be enforced in invitum against the 
defendant. Upon the whole, I think the contract was yoidable 
only, and therefore capable of ratification. 

FoLLOCE, B. I am of the same opinion. The case of Chre y. 
Gibson (1) was, no doubt rightly decided, but some of the dicta of 
the judges cannot be supported in all their fulness since the deci- 
sion in MoUon v. Camroux. (2) I think the contract of a drunken 
man is Toidable and not void. 

Judgment for the jtaintiff. 

Attorneys for plaintiff: Hdder & Bdberls. 
Attorneys for defendant: Wood & linTder. 

(1) 13 M. & W. 623. (2) 2 Ex. 487 ; 4 Ex. 17 ; 18 L. J. (Ex.) 68, 356. 
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DIXON V. BIRCH. 1878 
Innkeeper — Eotel Company — Holder of Licence, — ^'- 



The plaintiff having lost his goods at a hotel, of which a company were pro- 
prietors, sought to recover their value in an action against the paid manager, in 
whose name the jiwtices' licence had heen granted :^ 

BeU, that the company were the real *' innkeepers ;" and, therefore, that the 
aclioQ was not maintainable. 

This was an action to recover the value of certain goods of the 
plaintUBf stolen from him at the Clifton Arms and Pier Hotel, 
Liverpool. 

At the trial before Lush, J., at the Liverpool Winter Assizes, 
1872, it 'was proved that the defendant was the manager of the 
hotel in question for the " Clifton Arms and Pier Hotel Company, 
Limited/' at a salary of 157. per annum. The licence was in her 
name ; and her name, as well as that of the company, was painted 
over the front door. She managed the ordinary domestic business 
of the establishment. The company's name was printed on the 
top of the bills made out for the various customers^ and all the 
property in the house was theirs. The plaintiff's loss amount^ to 
21Z. The learned judge was of opinion that the company were 
the real 'innkeepers," and directed a nonsuit, with leave to move 
to enter a verdict for the plaintiff for 211. if the Court should be of 
opinion that the defendant was liable. A rule nisi was obtained 
accordingly, against which 

Temphf Q.C., and Sims, shewed cause. The defendant was a 
mere servant, and the real innkeepers were the company. The 
only possible ground of liability is, that the licence, which the 
justices, under 9 Geo. 4, c. 61, must grant to some particular indi- 
vidual, is in the name of the defendant. But this cannot impose 
upon her any liability as an innkeeper. She is the nominee of 
the company ; and, except for revenue purposes, cannot be said to 
keep the inn. 

[They referred to Bacon's Abr. Tit. *'Inn/* and to the definition 
of -* Inn " in 26 & 27 Vict. c. 41, s. 4.] 

Hersehdl, Q.O., and Tomlinsan, in support of the rule. The 

L 2 3 
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1873 company keep the inn through the agency of the defendant, who, 
Dixon ^ being the holder of the licence, must be considered the real 
BiBciL innkeeper. She would clearly be indictable herself for any of- 
fences against the tenor of the licence, although merely a paid 
servant. But if she be the ** innkeeper " as regards one sort of lia- 
bility, why is she not also the innkeeper as regards all other sorts? 
It may be said her liability as licensee is statutory, but there can 
be no difference between statutory and common law duties. She 
may have to account for all profits to another, but she "keeps the 
inn" : Brooker v. Wood (1); MiUiffan v. Webb. (2) 

Mabtin, B. I think the ruling of the learned judge was correct. 
The defendant was only the manager of the hotel company, who 
were the real innkeepers. The circumstance that the licence 
was taken out in her name does not, in my opinion, alter her 
position ; and there is nothing in the licensing Acts which prevents 
it from being shewn that the real " innkeeper " is not the person 
licensed, but some one else. 

FiooTT, B. I am of the same opinion. The company kept 
this hotel in fact Their name was over the door and on the bill- 
heads. The defendant, no doubt, for the purposes of the revenue, 
was in one sense the keeper of the inn ; the licence was in her 
name. But this fact is quite beside the question of who was the 
real innkeeper for all other purposes. 

Pollock, B. I also think the rule should be discharged. The 
case ought to be considered quite apart from the licensing Acts. 
Those were passed for purely fiscal purposes ; they cannot alter 
the position of the parties, nor turn an agent or servant into a 
principal. In this case the defendant was the paid manager of 
the company, and certainly would not be liable at common law ; 
and the licensing Acts in no way extend her liability. 

Bule discliarged. 

Attorney for plaintiff: Barnard. ' 

Attorneys for defendant : Torr^ Janeuay, d TagarL 

(1) 5 B. & Ad. 1052. (2) 12 Ad.& E. 737. 
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WRIGHT V. THE MIDLAND RAILWAY COMPANY. ISlS 

Jan, 30. 



Negligence — Railway Company — LiahilUy of one Company for Negligence of . 
Another with Sunning Poioers — Parliamentary Agreement as to Traffic, 

The N. CompaDy had statutory authority to ruu over a portion of the defend- 
ants* line, paying a certain toll to the defendants. The signals at the point of 
junction between the two lines were under the control of the defendants. 
Owing to the servants of the N. Company negligently disobejring these signals, a 
train of the N. Company ran into a train of the defendants in which the plaintiff 
^vas, causing him damage. There was no negligence on the part of any of the 
defendants' servants. In an action for injuries sustained, brought by the plaintiff 
against the defendants : — 

Bel'i, that he was not entitled to recover. 

Great Western By, Co. v. Blake (7 H. & N. 987) ; Thomas v. Bhymney By. Co, 
(Law Kep. 6 Q. B. 226 ; Law Rep. 6 Q. B. 266), considered and distinguished. 

Declaration (in tlie ordinary form), against the defendants for 
negligence in the management of a train in which the plaintiff was 
a passenger. Flea, Not gnilty. Issue. 

The cause was tried before Cleasby, B., at the Yorkshire Summer 
Assizes, 1872, when the following facts were proved : — 

The plaintiff* was a passenger on the 29th of August, 1871, by 
the defendants' railway from Leeds to Sheffield. About 400 yards 
from the defendants' station at Leeds a line belonging to the 
London and North Western Eailway Company joins the defend- 
ants' line, over which, for a short distance, the London and North 
Western Company have running and other powers under the 
provisions of the Leeds New Kailway Station Act, 1865 (28 
& 29 Vict. c. cclxvii.). By that Act, after reciting that the 
making of a new railway station on the south-east side of the 
Wellington Station of the Midland Bailway Company at Leeds, 
with lines to connect such new station with existing and proposed 
railways there, would be of public advantage, and that it was expe- 
dient that the North Eastern and London and North Western 
Railway Companies should be authorised to make the new station 
and the connecting lines, and that the defendants should be em- 
powered to enter into the arrangements thereinafter specified, it 
was amongst other things enacted (s. 13) that the companies 
might make the new station and connecting lines, and that the 
station and lines should be part of the undertaking of those com- 
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. 1873 panies respectively; and (s. 39) that the companies might pass 

Yfj^jQ^ over, and use with their engines and carriages, those portions of 

^' railway belonging to the Midland Bailway Company which might 

Railway Co. be necessary in order to get access to and from the seyeral junctions 

from and to the intended station, paying to the Midland Company 

the sums provided by the agreement scheduled to the Act, and 

that the Midland Company should perform upon such portions of 

their railway and premises all snch services and duties as might be 

necessary or reasonable for the convenient conduct of the traffic of 

the companies over the same. The agreement scheduled provided 

for the payment to the Midland Company of a mileage toll for 

the use of their lines. 

At the junction of the lines of the Midland and North Western 
Companies is a signal box, under the management of a servant of 
the defendants. Upon the occasion of the accident for which this 
action was brought, the signalman had set the signal in favour 
of the defendants' train, and against any train approaching the 
junction on the North AVestem line. The train in which the 
plaintiff was proceeded, in obedience to the signals, along the 
portion of the line over which both companies had power to run, 
and whilst upon it was run into by a North Western train which 
was driven by persons who had negligently disregarded the signals. 
Injuries were sustained by the plaintiff in consequence. The 
jury found that the defendants had been guilty of no negligence, 
and that the collision was occasioned by the negligence of the 
servants of the London and North Western Bailway Company; 
and a verdict was entered for the defendants, with leave to move 
to enter the verdict for the plaintiff for a sum contingently assessed 
by the jury, if the Court should be of opinion that the defendants ' 
were responsible. A rule was obtained accordingly, in Mifihftplmftfl 
Term, 1872. 

Diffhy /Seymour, Q,0., and Barker, shewed cause. The jury have 
found that there was no negligence in the defendants' servants, 
and the circumstance that under the Act (28 & 29 Vict. c. cclxvii.) 
the London and North Western Bailway Company could run over 
a portion of the defendants' line cannot make them responsible for 
the negligence of the servants of the last-mentioned company, who 



Bailwat Co. 
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although they use the line under a statutory arrangement, neverthe- 1^73 

leas use it as a public highway. In Chreai Western By] Co.\y. Blake (1) Wbiqht 

the defendants' company ran by agreement over parts of the South ^Mmi!^ 

Wales Bailway, and were held responsible to Blake, because, hav- 

bg undertaken to carry him safely from one place to another, the 

fact of the line where the collision happened not belonging to them 

did not excuse them. They were bound, under their contract, to 

see the 'plaintifif safely through his journey, and their contract 

extended not only to lines in their exclusive possession, but also to 

lines over which they ran under agreement with other companies 

who also used them. Thomas v. Bhymney By. Co. (2) was decided 

on similar grounds. There the defendants had running powers at 

the place where the accident occurred, orer the lines of] the Taff 

Vale Company, and were held to have contracted that neither 

they nor the other company would be guilty of negligence. In 

the present case the accident happened on the defendants' own 

line through the negligence of a company with running powers 

over it. On principle the defendants ought not to be pliable for 

the other company's acts, and the authorities referred to, although 

the judgments contain dicta favourable to the plaintiff, are not 

directly in point, and ought not to be extended. The defendants 

are, no doubt, bound to see that their line and carriages, &c., are 

b'a fit and proper condition for carrying their passengers, but there 

their duty ends. 

Field, Q.G.y and Forbes, in support of the rule. The cases of 
Miuehamp v. Lancashire & Preston By. Co. (3) ; Qreat Western 
By. Co. V. Blake (1) ; Beadhead v. Midland By. Co. (4) ; and Thomas 
V. Bhymney By. Co. (2), establish the principle that a railway com- 
pany contracting to carry either goods or passengers from one point 
to another are bound to use reasonable care themselves, and, further, 
to see that all other persons lawfully using their line use reasonable 
care. If in the present case the North Western Company had 
negligently left a carriage or other obstruction on the defendants' 
Ime, the defendants would have been liable if an accident had 
happened through one of their trains coming into collision with it-; 

(1) 7 H.&N.987; 31 L. J. (Ex.) 346. (3) 8 M. & W. 421. 

(2) Lftw Rep. 5 Q. B. 226 ; Law Rep. (4) Law Rep. 2 Q. B. 412 : Law Rep. 
6Q.B.266. 4Q.B.379. 
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1873 and this thoagh they themselves had been gnilty of no negligence. 
YfjooBT Where is the difference between the case of the defendants' train 
MiDLAVD "^^^'°g ^^^ a^l^North Western carriage, and a North Western 
Bailwat Co. carriage running into the defendants' train ? The obligation on 
the defendants is to keep the line clear, and the particular mode 
in which it becomes dangerous is immaterial. Unless the defend- 
ants are liable, the plaintiff would have no remedy at all, for there 
was no contract between the North Western Company and him. 
It may be conceded that the defendants would not be responsible 
for the acts of a mere trespasser, but in the present case the act 
causing the damage was done by persons with a right to use the 
defendants' line under Act of Parliament. 

[They also citedj John v. Baean (1) ; Daniel v. Metropoliian 
By. Co. (2).] 

Bramwell, B. I am of opinion that this rule should be dis- 
charged. 

The facts are simply these. The defendants undertook to carry 
the plaintiff from Leeds to Sheffield. While he was performing- 
the journey, upon their own line, there being no negligence of any 
sort upon their part, either as owners of the line, or carriers, or 
otherwise, the train of the London and North Western Company,, 
through the negligence of the servants of that company, ran into 
the defendants' train, and so injured the plaintiff. The act that 
did the damage was solely and exclusively the act of the North 
Western Ciompany. Now why, under those circumstanoes, should 
the defendants be liable ? If this had been the case of goods they 
would have been liable, because they are then insurers ; but here 
the duty of the defendants, according to the decided cases, is this ; 
they enter into a contract that all persons connected with the 
carrying and with the means and appliances of the carrying, with 
the carriages, the road, the signalling, and otherwise, shall use care 
and diligence, so that no accident shall happen. But they contract 
no farther. If they were to contract that everybody should use 
care and diUgence, their duty would extend to strangers. But it 
is conceded that they have no such duty as that. They have no 
contract or duty that strangers to the railway (if one may use sueh 

(1) Law Bep. 6 0. P. 437. (2) Law Rep. 5 H. L: 45. 
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an expression) shall do nothing wrong either by wilfulness or 1878 
neghgenee, but it is said that they have a sort of intermediate wbight ~ 
oUigatioa which is mare than that all who are engaged in the jju^lakd 
carrying shall usb care and diligence, but less than that all man- Railway Co. 
kind shall use care and diligence, and not be guilty of wrong : a 
sort of obligation that all persons who have occasion, and who 
lawfdly may use the line, shall not be guilty of any negligence 
or misconduct. Where is the authority for that proposition ? In 
reason and upon principle how is it justified at all ? It is said to 
be a very convenient thing that the plaintiff should be able to 
sue those undertaking to carry him, and should not be driven to 
inquire who it was that injured him, and bring his action against 
that person. But that is really an argument that it is very con- 
venient to be unjust. Why there should be some duty extending 
beyond all those engaged in the carrying, and yet not including 
all mankind, I cannot see, either in reason or upon principle. 

» Now one word about the authorities. The first case quoted was 
Oreai Western By. Co. v. BlaJce. (1) That decision appears to*me 
to have proceeded upon the grounds particularly expressed in the 
judgments of Cockbum, O.J. and Crompton, J., from which I gather 
that the Court considered that the defendants undertook to carry 
the plaintiff over the South Wales Eailway, and therefore they 
undertook that the South Wales Bailway Company's lines should 
be in a fit condition for the conveyance of the plaintiff. I will not 
say that I see nothing unreasonable in that, but I see nothing so 
unreasonable in it as, at all events, the proposition of the plaintiff 
upon the present occasion would be. This seems to me a plausible 
way of putting the case : " You have undertaken to take me to 
this place ; I care not by what means you do it. You are going 
to take me by a certain railway belonging partly to yourselves 
and partly to others. On your own railway you would be bound 
to take due and reasonable care that it shall be in a fit and proper 
condition to convey me, so therefore you ought to undertake that 
the other railway over which you carry me shall be, and of which 
I know nothing at all." I say I think that is a plausible pro- 
position, and I will not cavil at it. It is decided, and one ought 
not, without one is satisfied that the opinion expressed is wrong, 
(1) 7 H. & N. 987 5 31 L. J. (Ex.) 846. 
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1873 to say that it is so. The Sonth Wales Bailway was not in fact 
Wbight. in a fit condition for the carriage of the plaintifiF, because somebody 
MiDLAiro ^'^^ ^^^ *^® servant of the South Wales Bailway Company had 
Railway Co. put a carriage there, and the South Wales Company's servants had 
left it there. Therefore if the defendants had undertaken that 
the whole line should be in a fit condition, their contract had not 
been performed. Similar reasoning will apply to the case of 
» Thomas v. Bhymney By. Co. (1), and more especially when it is 
remembered that in that case the departure of the defendants' 
train from the Taff Yale Station depended upon certain informa- 
tion which they could get there, which information was io be given 
to them for their guidance, and for want of which information the 
accident happened. Therefore it may well be said that there 
was neglect in certain persons whom the Khymney Company 
employed, to give them notice whether their train should go on or 
not. And although the case was not one of master and servant, 
it may well be that the Taff Vale porter and the station officials 
wei^ the agents of the Bhymney Company in such a sense as to 
make the defendants responsible for their misdeeds. At all events, 
if these persons did nothing, — which was the case when they did 
not tell the defendants they ought not to go on, — the defendants 
were in this situation that nobody had done that which ought to 
have been done before they started on their forward journey. It 
seems to me, therefore, that those two cases prove nothing more 
than what I have s^id, namely, that if in the carrying of the 
passeoger, including therein road, engines, carriages, signalling, 
and so on, there shall be any negligence from which damage may 
accrue to the passenger, the company are liable. But here there 
is nothing of the sort. This act of the North Western Company 
is not negligence which related to the plaintiff being carried at 
all ; it was done while he was being carried it is true, but it had 
nothing to do with his being carried. It M'as done by the North 
Western Company for their own purposes in a matter not con- 
nected with the carrying of the plaintiff. It was not a negligent 
act which made the road unsafe, nor the carriage or engine unsafe, 
or the signals wrong, but done outside of the carrying (if I may 
use the expression) and which caused damage to the plaintiff 
(1) Law Rep. 6 Q B.226: UvRep. 6 Q. B. 266. 
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while he was being carried. It is admitted that if the London 1878 

and North Western Company had been trespassers, this action wbioht 

would not be maintainable, but it is said that because they had m^J^o 

a right to be there, there is some obligation on the part of the Railway Co. 

defendants with relation to them which makes the defendants 

liable. Now I think there is such an obUgation, but only to this 

extent, that the defendants are bound to use due and reasonable 

care that the London and North Western Bail way Company shall 

not run into them, and shall do nothing to make the road or the 

defendants' carriages unsafe. But the defendants did their duty 

ui this. For they signalled to the London and North Western 

train not to come on, and I think if the defendants' engine driver 

could hare seen that the London and North Western train was 

coming on, and could have stopped before coming into collision 

with it, he ought to have done so. 

But the argument is not only that there is some duty with regard 
to the user of the line by the London and North Western Com- 
pany, but also that the London and North Western Company shall 
not be negligent. I protest that I cannot see the reason of that. 
Suppose, for example, they had crossed upon a bridge of their own 
over the defendants' line, and by their negligence the bridge had 
broken down, and so damaged the Midland Company's trains ; would 
there have been any liability ? Certainly not. And what is the 
difference between the principle in that case and this ? 

Then Mr. Forbes puts this case. He says, supposing a carriage 
had been left by the North Western Company on the railway ; that 
would be a nonfeasance, and there would be no liability upon the 
part of the defendants, because they did not put it there, and no 
liability upon the part of the North Western Company because 
there is no privity. I dissent from both propositions. If it had 
been left by the North Western Company upon the line it would 
have been the duty of the defendants to have got it out of the 
way, and if they had not done so they would not have had the line 
in the condition in which it ought to have been. The case would 
then have been the same as Great Western By. Co. v. BlaJce (1) 
because the undertaking is that the line should be in a fit con- 
dition for the passage of the plaintiff. 

(1) 7 H. & N. 987 ; 31 L. J. (Ex.) 346. 
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1873 But, further, I disagree with Mr. Forbes in his other proposition. 

^^WteioHT It would be a misfeasance on the part of the North Western Com^ 
Midland P*°y ^ place on the line an obstruction endangering the passage 

Railway Ck). of travellers along it. Indeed it might be an indictable offence. 
I thinki therefore, in the case put, the plaintiff would have had an 
action. against the North Western Company, although there was 
no privity, and upon the authority of Oreat Western By. Co. v. 
BlaJce (1) he would have had an action against the defendants. 

A striking remark was made by my Brother Cleasby that a 
railroad is a public highway and people may use it. I know they 
do not^ and I know practically they cannot, and that is why 
running powers are obtained ; but still it is a public highway upon 
which everybody, with properly arranged engines and so forth, has 
a right to go. What would happen if anybody using the line in 
that way had under those powers done this thing? Would any 
liability attach to the defendants ? They are liable as carriers, 
and yet, looking to the illustration put by my Brother Cleasby, 
they would be liable simply because somebody else, having the 
right to use the same road, had run into them. If that is so, it 
would follow, that if an omnibus ran into a cab the cab pro- 
prietor would be liable for the damage done. 

It seems to me, therefore, that, in the reason of the thing, this is 
a plain case, and I do not think that any of the authorities have 
created any difficulty in the way of our decision. This rule must 
accordingly be discharged. 

Cleasby, B. I also think that we may]discharge this rule with- 
out in any way coming into conflict with any of the decided cases. 

I quite agree that a contract for carriage from one place to 
another extends over the whole journey whether upon the line of the 
contracting company or not, and, further, that it is the carrier's duty 
to use due and reasonable care during the whole journey. And I 
think that due and reasonable care extends toeverything that is made 
use of by the contracting party during the course of that journey. 
For instance, as regards the construction of a railway, it embraces 
a contract that the rails themselves shall be in a sound and efficient 
state, so far as due care can make them so, and if they were worn 

(1) 7 n. & N. 987; 31 L. J. (Ex.) 346. 
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out on a part of the railway not belonging to the contracting 1873 
company, and which therefore they had not the power to repair, wbight 
I agree that the decisions would establish that they would be midland 
liable for a want of care in those rails not being in a proper state Bailway Co. 
if any damage was sustained thereby; and the same may be said 
if the switches or anything of that sort were defectively constructed, 
and it were made out that in the course of a journey over the rails 
an accident arose from that defective construction. So, again, as 
regards persons employed by the carrying company or made use 
of by them. The management of the stations, for example, is in 
the hands of certain persons ; certain regulations are made ; and I 
will suppose that whilst the regulations are proper and sufiBcient 
the persons entrusted with the duty of enforcing them, as in the 
Bhymney Case, fail to do so, and an accident occurs in consequence. 
In such a case the contracting company in performing their con- 
tract make use of those persons, and although the arrangements at 
the station may be in other handf^, still the carrying company would 
be responsible. That seems to me consistent with reason, and 
certainly is consistent with the authorities that have been referred 
to ; it is consistent with Great Western By. Co. v. Blake (1), where 
the decision is put upon the footing of there being neglect in 
allowing that to be upon the line which ought not to be there, 
and it is also consistent with Thomas v. Bhymney By. Co. (2). In 
the latter case I was a party to the judgment in the Exchequer 
Chamber, and acquiesced in it upon the gi*ound referred to in that 
passage which occurs in the Lord Chief Baron's judgment (at 
p. 274) where l\e put the case as one of negligence in something 
connected with the management of the railway, the defect being in 
the management of the railway during the journey on which the 
accident took place. That is the effect of the authorities, which 
I will not go into any further. 

Now, it appears to me that the railway ought to be in a reason- 
ably fit state, free from obstruction so far as regards the manage- 
ment and care of the railway ; but it is unsound to argue (as is 
attempted in this ease) that the contract is that the railway shall 
b in a reasonably fit state so far as regards the acts of third par- 

(l) 7 H. & N. 937 ; 31 L. J. (Ex.) (2) Law Rep. 5 Q. B. 226 ; Law Rep. 

346. 6 Q. B. £66. 
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1873 ties, whoeyer they may be, who, whether negligently or not, cause 

WBiaiiT some obstraction. I cannot connect with the management of the 

jjjJJ^^^jjj^ railway something which is the direct effect not of defective regu- 

Bailwat Co. lations of the company, not of any act to which they were parties, 

not of the neglect of any person whose services they use, but of 

the neglect of some persons over whom they have no control 

whatever, and of whose services they do not make use. 

It seems to me the case of a level crossing is a very good illos- 
tration. Persons have a right to cross a level crossing with a cart. 
The railway company contracts to carry safely along the line, and 
the level crossing is upon that line. But do they contract that a 
person shall not, contrary to their regulations, cross at the time 
the train is going along properly ? They do contract that the line 
shall be in a fit and proper state, so far as it can be made so by- 
regulation ; but they do not say it shall be in a proper state if a 
person, contrary to their regulations, brings a cart there. That 
seems to me the distinction that ought to be drawn in this case. 
Without, therefore, in any degree, dissenting from any of the 
authorities cited, I think the rule should be discharged. 

Pollock, B. I entirely agree with the other members of the 
court The first thing is to find out what is the contract be- 
tween the parties, and, unfortunately, the distinction between the 
duty of a carrier in the carriage of goods and the carriage of pas- 
sengers was for many years not clearly laid down in this country. 
In America it had been considered, and the decisions were tolerably 
clear upon it. But in Beadhead v. Midland By. Co. (1) the whole 
law was thoughtfully considered and carefully laid down, shewing 
that the contract of a railway company with a passenger is not that 
of an insurer, but simply to take sufficient care and to use due dili- 
gence in the providing materials, engines, carriages, and so on, 
for the passage of the passengers. That being so, there is no diffi- 
culty whatever in applying the rule where the railway company's 
line is all their own ; but when you get a case where the passenger, 
in order to get to his destination, has to go over other lines, over 
which the defendants' company may have running powers, or which, 
by some other contract, they may have the right to use, then an 

(1) Law Rep. 2 Q. R 412; Law Rep. 4 Q. B. 379. 
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apparent difficulty arises. It is quite clear upon principle, and 1873 

now npon authority, that the utmost extent to which the railway wbiqht ! 

company, who are the defendants and the first contracting parties, midlahd 

may be made liable, is for due diligence and care and the due pro- Railway Go, 

Tision of proper materials, fixed or locomotive — ^that is, engines, 

rails, carriages, and all the necessary appliances for the carriage of 

the passenger upon the lines in respect of which the contract 

arose ; and this makes it quite immaterial whether it is the case of 

several railway companies, or a case in which the passenger is 

carried by different means of locomotion. Such was one of the 

cases cited by Mr. Field, of John v. Bacon (1), where the accident 

arose at Milford Haven, by reason of the hatchway upon a hulk 

being Out of order. Such is constantly the case. It is so, for 

example, in the case of a journey from London to Kingstown, 

which is partly by railway, partly by steamer. There can be no 

doubt that, in all those instances, the first contracting company 

would be liable. But there you must stop. If you do not stop 

there, it is impossible to say in ^respect of whose contract you 

would seek to make the defendants liable. Their liability would 

extend to the acts of all persons using the railroad. 

Now, Mr. Field, feeling this difficulty, argued that this is not 
merely the ordinary case of a highway. He admitted that, if any 
person, either by an obstruction in the highway, or by running into 
another carriage, injured a passenger, then the carriers would not 
be liable ; but, he said, that here there is something in the nature 
of an agreement between the Midland Company and the other com- 
pany, whereby the Midland Company gets the benefit of the other 
company's using their line. Upon that part of the case I think 
Mr. Barker put the sections of the Act of Parliament clearly before 
us, and shewed that the railway was still a highway, and that this 
was merely a particular arrangement as to this particular highway; 
just as in London and other large towns a portion of the highway 
is attributed to tramways, while the rest of the public are left to 
their common law rights upon the rest of the road. 

But I am not prepared to say, that if Mr. Field's argument 
were right there would be any liability. Take the case of a man 
who let out a field to a number of persons, and that a number of 
(1) Law Rep. 5 C. P. 437. 
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lg7S the lessees came and exercised their horses in that field, their 
Weight common property. Each man coming into that field contributes 
MiiIland °^oney to the man who is the owner, but he does not become the 
Kailwat Co. agent of the owner in such a manner as to make the owner re- 
sponsible for all his actions. And if one were riding his horse 
properly and carefully in that field, and another person came 
in with. a horse which was Ticious and troublesome, and known 
by the rider to be so, and partly by that, and partly by the care- 
lessness of the rider, an injury was occasioned to another person ; 
in that case the owner of the field, though he got tbe benefit of 
the letting, would not be responsible for the act by which the 
person got the injuiy, unless he had knowledge upon the subject. 
I do not think that the Midland Company can be made liable, 
except by shewing either that the act was occasioned by some 
misfeasance or negligence on the part of themselves or their ser- 
vants, or was occasioned by the act or misfeasance of some other 
people in such a manner that the Midland Company had a know- 
ledge of it and could have remedied it. That is not the case here, 
and therefore I think they are not liable. 

Rule discharged. 

Attorneys for plainliflf : Doyle & Edwards. 
Attorneys for defendants: HayeSy Twisden, & Parker, /or 
Burbeary & Smith, Sheffield. 
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MACKERETH v. THE GLASGOW AND SOUTH WESTERN RAILWAY 1873 

COMPANY. Jan. 23. 

Foreign Corpoi'ution — Servios of Writ — Service on Officer in England — 
Common Law Procedure Act, 1852 (15 <fe 16 Vict. c. 76), s, 16. 

Ihd defendants were a Scotch corporation, with running powers over an 
English railway to Carlisle, and their only officer in England was a booking clerk 
at a station at Carlisle, whose sole duty was to issue tickets to travellers. The 
station at Carlisle was wholly under the control of the English company, but 
tbe defendants had use of it at a rental payable to that company. The defendants' 
head office was in Scotland : — 

Eeldf that the booking clerk was not a head officer or clerk of the defendants, 
who could be properly served with a writ issued against the defendants. 

Neidty v. Von Oppen (Law Rep. 7 Q. 6. 293) distinguished. 

Bttle calling on the plaintiff to shew cause why the writ of 
summons in this action and the service thereof should not be set 
aside. 

The writ was issued and served on the defendants under the 
following circumstances : 

The defendants are a Scotch railway company, and have no part 
of their railway in England. They have, however, running powers 
in perpetuity by agreement with the Caledonian Railway Company 
over the part of the Caledonian Railway which lies between Gretna 
and the Citadel Station at Carlisle. The defendants have the use 
of that station at a rental payable to the Caledonian and London 
and North Western Railway Companies, who are joint owners of 
the station. The defendants have a booking clerk thera The 
writ in this action (which was for injuries caused by a collision 
between a train belonging to the defendants and a train belonging 
to the Caledonian Railway Company) was served on the booking 
derk at Carlisle, and was forwarded by him to the defendants' 
secretary at Glasgow. The defendants' principal or head office is 
at Glasgow. The directors hold their meetings there, and the 
secretary and general manager both reside there, and it is there 
that the affairs of the defendants' railway are conducted. Except 
the booking clerk at Carlisle, the defendants have no officer in 
England, and he has no power or authority whatever at the sta^ 
tion beyond the power of issuing tickets to passengers by the 
defendants' trains. . 

V0L.VIIL M ,3 
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1873 Herschell, Q.C., shewed cause. The service was a good service 

Maokxreth according to the principles laid down in Newly v. Von Opfen (1), 

n, .Jt» .^^ where it was decided that service of a writ on the head officer of 

ULA8G0W AND 

South an English branch of a foreign corporation carrying on bosiness in 
Railway Co. England is good. In that case Blackburn, J. (at p. 296), says, a 
company must be treated as "resident" wherever they carry on 
trade. Here the defendants do carry on business in England, and 
the booking clerk at Carlisle is their only officer in England. The 
15 & 16 Vict. c. 76, s. 16, which is declaratory of the common law, 
enacts that a corporation may be served by serving their head 
officer or clerk, and the booking clerk at Carlisle being their only 
officer must be deemed the head officer and the right person to 
serve. The company carry on business at Carlisle, and the section 
therefore applies to them, although a foreign corporation with no 
office in England would not be included in its terms : Ingaie 
V. Austrian UoyHs Co. (2) [He also referred to WUson v. Cde- 
donian By. Co. (3)] 

WUls^ Q.C., and Carter, in support of the rule. If the plain- 
tiff is right, although the contract be made and the breach occurs 
out of the jurisdiction, the defendants can be sued here. If 
the defendants, instead of being a corporation, were individually 
liable, they could not be sued, for by s. 18 of the Common Law 
Procedure Act, 1852, although a writ can be served on a British 
subject abroad, it cannot be served on a British subject in Scotland 
or Ireland. 

[Bramwell, B. Scotland and Ireland were advisedly excluded, 
and not as has been supposed per incuriam.] 

Why then should a different rule be applied to a corporation ? 
The real question is, whether the defendants can be said in any 
sense to reside at Carlisle. If they were an English company with 
a head office elsewhere, it is dear that the service here would be 
bad ; and it seems absurd to hold that because their head office is 
in Scotland service on the Carlisle derk is good. The dedsions 
under the County Court Acts as to the meaning of the words 
'^ carry on business" are all unfavourable to the plaintiff: see 
Shieb V. Great NorOem By. Co. (4) ; Oartan v. Great Wegtem By. 

(1) Law Rep. 7 Q. B. 293. (3) 5 Ex. 822'; 20 L. J. (Ex.) G. 

(2) 4 a B. (N.S.) 704; 27 L, J, (4) 80 L. J. (Q.B.) 331. 
(C. P.) 323. 
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Co, (1) Wihon Y. Caledonian By. Co, (2) is distinguishable. There 1873 
the defendants were partly an English company. Here the de« MA mnn^y rH 
fendants are purely a Scotch corporation without property in^^^ *• 
England, and cannot be sued in England : Carron Iron Co. y. South 
McLaren. (3) Railway Co* 

Netd>y y. Van Oppen (4) does not goyem this case. There the 
defendants had a regular branch establishment in London^and one 
of the main purposes of their existence was the sale of arms there. 

Bramwell, B. I think this rule should be made absolute. The 
service of this writ, if it is not good under the Common Law Pro- 
cedure Act, 1852, is not good at common law. We may, therefore, 
consider the question as arising under the statute. Now s. 16 
enacts that a writ of summons issued against a corporation aggre- 
gate, may be seryed on the mayor or other head officer, or on the 
town clerk, clerk, treasurer, or secretary of such corporation. But 
" clerk " here does not mean any clerk, but a principal clerk, like a 
town clerk in the case of a municipal corporation or the secretary 
of a public company. The case of WaJion y. Universal Satvage Com" 
pany (5) (decided under 2 Wm. 4, c. 39, s. 18), is an authority for 
this interpretation of the words. Is the seryice then on this clerk 
at Carlisle, good ? I think not. One has only to describe his duties 
to see that he is not a head officer of the defendants. The words 
of the section, therefore, are* decisiye against the plaintiff. It is 
argued, howeyer, that wherever a railway company carry on any part 
of their business, there they must be taken to reside and to haye 
a head officer. I cannot assent to this as a general proposition, al- 
though, no doubt, in some cases, as in Newby y. Von Oppen (4), it 
may be true. If the defendants had been individuals and not a 
corporation, it would certainly have been an evasion of the Com- 
mon Law Procedure Act, 1852, s. 18 (which excludes British 
subjects residing in Scotland), to have effected service by the 
means employed here. But if the service could not have been 
effected on an individual, I can see no reason why a corporation 
should be in a different position. Why should the statute leave 

(1) 1 E. & E. 258 ; 28 L. J. (Q. B.) (3) 6 H. L. 416, at p. 458. 
103. . (4) Law iRep. 7 Q. B. 293. 

(2) 6 Ex. 822 ; 20 L. J. (Ex.) 6. (5) 16 M. & W. 438. 
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1873 Scotch men out and Scotch corporations in ? I Cdn see no reason. 

iucEMRvm '^^^ argument ab inconyenienti was pressed upon us ; but it tells 

Glasgow ahd ^^^^* *^® plaintiff; because if he is right the action would be 

South maintainable though the contract and its breach both happened in 

BAawATCo. Scotland. A purely Scotch cause would then be triable in 
London. 

Again, it was virtually conceded that if the defendants were an 
English company, this clerk would not be a proper person to 
serve. In other words, we are asked to hold that he is a head 
officer not because of his duties, but because his master happens to 
live in Scotland. That seems a strange consequence. Moreover, 
as Mr. Carter pointed out, this plaintiff could not have sued the 
defendants, if they had been an English company, in the Carlisle 
County Court without special leave, because they could not be 
held to reside there. I must add, that the case of Newby v. 
Von Oppen (1), is very different from this one. Here the clerk's 
employment is of a very limited character. In a sense he is 
capable of making contracts for the defendants* But in the case 
in the Queen's Bench the main object of the defendants was to 
sell the goods they manufactured, and they were rightly held to 
reside at the place in England where they offered their goods for 
sale. In making this rule absolute, therefore, I do not feel it 
necessary to dissent from this authority, although I am not pre- 
pared to agree with the abstract proposition there laid down in the 
judgment by Blackburn, J., at all events without further con- 
sideration. 

Cleasbt, B. I am of the same opinion. The service of a writ 
must be on the ^' head officer " of a corporation, and in the case of 
an English corporation there is not much difficulty, although, no 
doubt, there might be two head offices in different towns. Here 
the head office, using the word in its ordinary sense, is abroad, but 
the defendants conduct business in England. Now, in cases where 
a defendant has a regular branch establishment here, service on 
the manager there might suffice. Each case must depend upon 
the sort of business carried on in England. It is easy to conceive 
of cases where a corporation might be a foreign one nominally and 

(1) Law Rep. 7 Q. B. 293. 
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yet its business chiefly transacted at an English establishment. 1873 
But here the defendants really are a Scotch company, and their 'mjomm 
only officer in England is a mere clerk who issues tickets ; one who q^^V ikd 
is entrusted with a subordinate part of work, and who shares with South 
nomerous other servants of the company this limited duty. Such Bau.wat Co. 
a man is not in any sense a " head officer." Moreover the agree- 
ment which has been referred to shews that he was under the 
control of the English company. In fact he is simply a subordi- 
nate of the defendants, with a licence from the English company 
to issue tickets in a part of their booking office. 

In coming to this decision, I do not at all wish to be considered 
as dissenting from Newly y. Von Oppen. (1) There the facts were 
different and the decision therefore arrived at was different. 

Pollock, B. I am of the same opinion. I felt at first pressed 
with the authority of Newby y. Von Oppen (1), but upon considera- 
tion, I think it clearly distinguishable. There the very existence 
of the company as a trading corporation made it essential to have 
a place of business, with a manager, in England. In the present 
case, looking at the character of the company and the duty of the 
agent, it may be said to be a mere accident that they employed a 
booking clerk of their own at Carlisle. The defendants are not an 
English corporation although they have running powers over a line 
in England. If they had been English, then, as my Brother Bram- 
well pointed out, there could have been no doubt It cannot make 
a difference that their head office is in Scotland. But I do not at 
all wish to be thought to dissent from the decision in Newby y. Von 
Oppen. (1) If, however, the abstract proposition there laid down 
be correct, service at any place between Gretna and Carlisle, even 
on a mere porter, would be enough. For the defendants carry on 
their business all along the line. The view I take receives some 
confirmation from the county court cases more particularly referred 
to by Mr. Carter. Upon the whole, therefore, I agree that the rule 
should be made absolute. 

Bule (Absolute, 

Attorneys for plaintiffs : Phelps & Sidgwieh. ' 
Attorneys for defendants : Bede, Marigold, d: Beale. 
(1) Law Rep. 7 Q. B. 293. 
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1873 [IN THE EXCHEQUER CHAMBEB. ] 

JTrf*. 19. 

THE COMPANY OF AFRICAN MERCHANTS, LIMITED, v. THE BRITISH 

AND FOREIGN MARINE INSURANCE COMPANY, LIMITED. 

Jnauranoe — Uscige of African Trade — Fciicy on Ship during " Siay and Trade " 

— Mixed Policy. 

The plaintlfis efTected a policy of insurance with the defendants upon a ship 
at and from Liverpool to the west or south-west coast of Africa, *' during her 
stay and trade there," and back to a port of call In the United Kingdom, at 
8/. 83. per cent., returning a per centage varying with the period of the risk, the 
ship being held covered at 13s. Ad. per cent per month if more than twelve 
months out. 

The ship proceeded to the African coast, and, after being loaded for the return 
voyage, remained at a port there for some weeks for a purpose in no way con- 
nected with trade. She was subsequently lost on the voyage home. 

At the trial of an action on the policy, the judge ruled that, as the delay had 
not been for a trade purpose, there had been a deviation, and directed a verdict 
for the defendants. On the argument of a bill of exceptions tendered to this 
ruling : — 

Eeld^ a proper direction. 



Bill of exceptions. The declaration was on a policy of insur- 
ance effected by the plaintiffs with the defendants on the 19th of 
July, 1869, upon the ship William Deniy at the rate of 8L 8$. per 
cent, at and from Liverpool to the West or South-west Coast of 
Africa, ^' during her stay and trade there/' and back to a port of 
call or discharge in the United Kingdom ; returning 20, 40, or 60 
per cent, according as the risk should end, in ten, eight, or six 
months, the ship being held covered at 13d. id. per cent, per 
month if longer than twelve months out. 

Flea (among others) of deviation. Issue. 

The cause was tried at the Guildhall Sittings after Michaelmas 
Term, 1872, before Kelly, C.B., when the following facts were 
proved : — 

The plaintiffs' ship, William Dent, sailed in July, 1869, from 
Liverpool to the coast of Africa with a general cargo. She 
arrived at Kinsembo, on that coast, in September, and discharged 
her outward cargo. At the same port she took in a cargo of nuts, 
copper ore, ivory, &c., and on the 8th of November left the port 
Her cargo was not then a full cargo, and she proceeded to other 
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places on the coast, taking in more cargo at each place. On tlie 1873 

2l8t of November she arrived at Cabenda, which is an open cJompany op 

roadstead on the south-west coast, and at times exposed to heavy m^^^ 

seas. The roadstead, however, is, as compared with others on the «• 

, * British and 

coast, a good one. Foreign 

The ship was anchored as near the shore as she could safely ix^uranoeCo. 
get, and discharged a part of her cargo into lighters. She then 
proceeded to take in more cargo, and on the 24th of November, 
1869, was completely loaded. The hatches were battened down, 
and the ship was then ready to sail on her homeward voyage. On 
the 25th of November a vessel, called the Robert Jones, struck on 
rocks near the entrance of the roadstead. She was got off, but 
afterwards sank two or three cables length from the William Dent, 
Her cargo was purchased by the plaintiffs, and the William Bent 
was detained in order to allow of her captain and crew being 
employed in saving the cargo of the Robert Jones, and for no other 
purpose. On the 26th of December the William Bent sailed for 
Liverpool. She had been injured in the interval by a heavy 
tornado, but had been repaired, and at the time of her departure 
was perfectly seaworthy. Upon her homeward voyage she was 
lost. 

The learned judge was of opinion that the plea of deviation 
was proved, and directed a verdict for the defendants. The 
plaintiffs tendered a bill of exceptions, which came on for argu- 
ment. 

' Feb. 18, 19. Cohen, for the plaintiffs. If this policy had been 
an ordinary voyage policy, the plea of deviation would have been 
proved, for in such a case delay is deviation. But this is a mixed 
policy at and from Liverpool to Africa during the ship's staying 
and trading there ; and the premium is to vary with the deviation 
of the risk. The parties, therefore, contemplated the ship's 
remaining an indefinite time on the coast. 

[CooKBURN, C.J. The policy is to cover the ship whilst she is 
staying and trading. Can you contend that lier stay to help in 
saving the cargo of another ship, which her owners had bought, is a 
stay for a trade purpose ?] 

The purpose was not strictly a trade purpose, but as the policy 
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1873 contemplated a risk of nncertam daration, it must be taken that 
Cdmpakt or there was a discretion to stay, and, nnless the risk was increased, 
jj^^^ the delay does not constitute a deviation, although the stay may 
•• not have been for a trade purpose. The policy gives liberty to stay. 
FoBKiGx But the ship need not trade whilst staying. 
UBUK^atCo. MUtoard, Q.C., for the. defendants. The delay was a deviation. 
The stay contemplated by the policy is for trade purposes only, 
and the purpose for which this ship was detained was in no sense 
a trade purpose, either in the ordinary sense or according to the 
usage of the African coasting business. The risk was therefore 
varied, and mere variation is enough. The risk need not be 
increased. K it ceases to be the same as that which the under- 
writer insured, his liability ceases. 
Cohen, in reply. 

[The following authorities were referred to on the argument : 
Phillips on Insurance, s. 983; Amould on Insurance, 3rd ed. 
vol. 1, p. 361 ; 4th ed., by Maclachlan, vol. 1, pp. 446, 447, 449 ; 
Harrison v. Mis (1) ; HarOey v. Buggin. (2)] 

CoCKBURN, C.J. I am of opinion that the ruling of the Lord Chief 
Baron was right. I agree that this policy is not a voyage policy 
nor a time policy simplidter. It is a combination of the two ; 
being a policy on a voyage to the West Coast of Africa, but at the 
same time in one sense a time policy, because the assured is en- 
titled under it to keep the ship insured on that coast for any period 
subject to certain conditions. But, whatever the policy be called, 
the purpose of the voyage is distinctly stated. It is that the ship 
is to *' stay and trade '* on the African coast. Mr. Cohen has in- 
geniously argued that these words mean ''stay and something 
more ; " in other words, that the liberty to trade is an enlargement 
of the permission to stay. If this were so, however, the word 
•'stay" would itself have been sufficient, and the words *'and 
trade "* would have been superfluous. I cannot assent to this con« 
struction of the policy. I think the language used means that the 
vessel may stay for a trading purpose, but for no other ; that is, for 
any purpose which having regard to the usage of the African trade, 
may fairly be regarded as a " trade purpose." For example, snp- 

(1) 7 £. & B. 465 ; 26 L. J. (Q.B.) 239. (2) 3 Dougl. 39. 
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pose after tho cargo was loaded it became doubtful whether the 1873 

destination originally fixed for it by the owner should be adhered company op 

to or whether that destination might not be changed with advant- ^^^^^^^8 

age, a delay whilst the port of discharge was being fixed would be «• 

1 1 i. . 1 « . ./. .1 1 1 /. British AND 

a delay for a trade purpose. So again, if the yessel was used for a Foreiom 

purpose foreign at first sight to trade, but still sanctioned by usage, ins^kce Co. 

as happened in the case cited from Douglas {Hartley v. Buggin (1) ), 

the delay would not be a deyiation. It would be a question of 

fact for a jury whether the purpose was or was not a trade purpose. 

But in the present case no attempt was made to shew that a delay 

in order to save a wreck belonging to the same owners was, by the 

usage of the African trade, in any sense a trade purpose ; and we 

must assume, therefore, that the delay was not for the purpose of 

trade at all, but foreign to it. This being so, the risk undertaken 

by the underwriter was varied, and he is therefore discharged. 

Blackburn, J. I am of the same opinion. The principle 
which governs the case is thus stated in Phillips on Insurance, 
S..983 : ^' It is not necessary to a deviation or change of risk 
whereby the underwriters are discharged that the degree or period 
of the risk should be thereby increased. The assured has no right 
to substitute a different risk." 

The underwriter insures a particular risk, and the assured has no 
right to change it. Whether he increases or diminishes it is im- 
material; if he varies it the underwriter is discharged. Now 
what was the risk which in this case the underwriter insured against? 
The policy is upon the WiUiam Bent, at and from Liverpool to 
the coast of Africa^ during her stay and trade there, at a premium 
varying with the duration of the risk. Therefore the parties knew 
and contemplated that the stay of the vessel might be more or less 
protracted. But the risk covered was a staying and trading. It 
is true that in the African coast trade many things might by 
usage be considered as " trading " which would not be so considered 
elsewhere. For example, the employment of the ship as a tender 
or as a floating warehouse might be within the term. If, there- 
fore, this vessel had been used for some purpose recognised in tho 
coasting trade as a " trade purpose," I by no means wish to bo 

(1) 3Doiigl. 39. 
Vol. VIIL N 3 
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ib73 understood to say that there would then have been a deviation, 
CoMPAKY OF although such a use of her would not come within the ordinary 
M^^^Ts ^"^aii^iig of ^^^ word " trade." But where there is a real change 
^- of risk by the employment or detention of the ship for some pur- 
Foreign pose wholly foreign, the underwriter has a right to say, " I ncTer 
iNscBAMCECk). undertook this risk. Non haec in foedera veni." This proposition 
is entirely borne out by the case of Hartley v. Bupgin (1), where 
Lord Mansfield, C. J., says : " It is not material to constitute a de- 
viation that the risk should be increased/' In that case the ship 
insured had been used as a floating warehouse or factory ship, and 
the question was, whether such a use of her was by usage consis- 
tent with the object of the voyage. The policy was on the ship at 
and from the coast of Africa to the West Indies, with liberty to 
exchange goods and slaves, and the case was sent to a new trial to 
ascertain what the usage was. Upon that trial evidence of custom 
having been given on the one side and the other, Eyre, C.B., left it 
to the jury to say whether the use of the ship as a factory had 
the voyage for its object, and the jury found a verdict, which was 
not questioned afterwards, for the defendant Now here, if there 
had beeu'any evidence that by the usage of the coast, a delay to 
save a wreck was a delay for a " trade" purpose, the proper question 
would have been, " Do you think that the stay was for the purpose 
of trade ?" But no evidence whatever was offered that a delay to 
salve a wreck belonging to the owner was either by usage or other- 
wise a trade purpose. Therefore we do not need to avail ourselves 
of the doctrine in Byder v. WomhweU (2) that a mere scintilla of 
evidence need not be left to the jury, for here there was not even a 
scintilla. I think, therefore, that a variation of the risk was clearly 
proved, and that the Lord Chief Baron's ruling was right. 

Keating and Mellob, J J., concurred. 

Grove, J. I have had some doubt during the argument, not upon 
the principle of law to be applied, but upon the true construction of 
this policy. Mr. Cohen's contention was that the policy conttMii- 
plated a stay for any purpose, trading or otherwise, and that there- 
fore a mere delay without increased risk did not constitute a varia- 

(1) a Doiigl. 39. (2) Law Rep. 4 Ex. 32. 
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tion of n'^k. There was a licence for an increased premium to 1873 



^^- ; ** and the licence to trade whilst staying did not, he argned, Oompant of 
conti ot the previous word. In short, he read the words ** stay and ibsraj^ 
trade " disjunctiyely, and 1 was at first disposed to concur in this ^ ^• 
construction. But I am now satisfied that the words must be con- Fobkign 
«tnied as the rest of the Court construe them. They mean *' stay IhsubavobOo. 
for trading ; " and here the ship stopped not to trade but to help 
to salve a wreck. Her delay was, therefore, what may be called 
capricious. The risk was varied in a manner not contemplated by 
the underwriter and the policy ceased to bind him. 

HoMTMAK, J., concurred. 

Judgment for (he defendanU. 

Attorneys for plaintiffs : Walker & Sons. 

Attorneys for defendants : Argles dt Eawlina. ' 
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1873 ALLGOOD and Othebs v. BLAKE. 

Apnl 16. BOACH v. BLAKE. 

■ BEED V. BLAKE. 

WUl — General Intent — Estate to he enjoyed hy one Penon^^ All and every other 
the lewe <fmy Body"^** Other the Issue "^---Words of Exclusion or Com^ 
pUtionn-^For Default of such Issue/* 

A testator devifled his hereditaments to bis son for life, with remainder to F., his 
son's eldest son, for life, with remainder to the first and other sons of F. succes- 
sively in tail male ; and for default of such issue to B., the second son of his son, 
for Ufe, with remainder to the first and other sons of B. successively in tail male ; 
and for default of such issue, to the third, fourth, and other sons of his son there- 
after to be bom, successively in tail male ; and for default of such issue to his- 
daughter I. for life, with remainder to her first and other sons in tail male ; and 
for default of such issue, to his granddaughter E., for life, with remainder to her 
first and other sons in tail male ; and for default of such issue, to his grand- 
daughter I., for life, with remainder to her first and other sons successively in tail 
male; and for default of such issue, to his granddaughter S., for life, with 
remainder to her first and other sons successively in tail male ; and for default ot 
such issue, to all and every the fourth and fifth, and other daughter or daughtei^ 
of his son successively, and in remainder one after another, and to the heirs male 
of their bodies ; and for de£eiult of such issue, " to the use and behoof of all and 
every other the issue of my body," and for default of such issue to his right heirs. 
The will also contained a wish that the estates should be retained in the hands of I 

I 
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(mc penon and should not be dispersed, and a provision that any female who in- igys 

herited, shoald, with her hnshand (if married) assnme the testator's name and 

arms under the penalty of forfeiting the estates. A mnniment box was directed to ^^^^^^^ 
go to the person entitled from time to time to the estates : — Blake. 

Hdd (affirming the judgment of the Court below), that there was, by virtue of 
the penultimate limitation, a vested remainder at the death of the testator in tail 
genersl, to which his son then became entitled. 

This remainder descended to F. who duly executed a disentailing deed. He 
devised the estates to the defendant's father, from whom it descended to the 
defendant. In actions of ejectment (a) by persons claiming as issue of the body 
of the testator as joint tenants per capita, at the time the estates vested in 
possessicm, (b) by the heiress in tail general of the testator at the same period, 
and (c)by the heir in tail of the testator at his death, those being excluded who 
came within the particular limitations : — 

Hdd (affirming the judgment of the Court below), that the defendant was 
entitled to judgment 

Ekbob from the decision of the (Tonrt of Exchequer upon special 
cases stated, in four actions of ejectment. 

The facts are fully set forth in the judgment of the (Tourt 
below. (1) 

The cases were argued for the plaintiff, on Feb. 15, 17, and 18, 
by the following counsel : 

In the first action by Manisty, Q.O. {Waiey and G. Brwe with 
him). 

In the second action, by Sir O. Jessd, 8.G. (W. H. Bofftihaw 
aud Waais with him). 

In the third action, by Brisiatve, Q.O. (Day, Q.C7., with him). 

For the defendant^ in' these three actions, Charles Eall {Sir J. 
B. Kardahe, Q.C., and Kemjplay, Q.Ol, with him), appeared, but, 
except in the second action, was not called on to argue. 

There was also a fourth action [AUffoad and Others v. F. Blake'] 
by the plainti£Es in the first action, in respect of other property 
against another defendant, who also claimed under the will of the 
third baronet, and whose interest was therefore identical with that 
of the defendant in the other actions. For him, Joshua Williams^ 
Q.C. {Trevdyan and O. Browne with him), appeared, but was not 
called on to argue. 

The course and nature of the arguments sufficientiy appear from 
the judgment 

The following authorities in addition to those cited in the Court 

(1) Law Bep. 7 Ex. 339 at pp. 346—349. 

2 3 
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1873 below (1) (most of which were again leferred tp), were relied on: 
~ AujoooD Baker v. Tucker (2) ; Martin v. Slraehan (3) ; Doe A Ptlkingtan y. 
i^atf(4); Wr%ghismY.Maoaiday(5); Vanderjiank y. Kin<f.(6) 
At the dose of the argaments the Court aflirmed the jadgments 
of the Ck>iirt of Exchequer ia the first, third, and fourth actioDS, 
reserying their judgment in Boaeh v. Blake and their reasons 
for affirming the judgments in the other actions. 

Cur. adv. tnUL 

April 16. The judgment of the Court (Blackburn, Keating, 
Hellor, GroTO, and Honyman, JJ.) was delivered by 

Blagkbubh, J. The questions raised in these four actions all 
depend upon the construction of the same clause in the will of Sir 
Francis Blake, who died on the 29th of March, 1780, haying made 
the will in question on the 8th of January, 1780. The proTisioDS 
and effects of the will are sufficiently stated in the judgment of the 
Court below, printed in Law Rep. 7 Ex. from the middle of p. 346 
to the middle of p. 349 ; and to that report we refer instead of re- 
peating them again. 

The whole question in each of the causes depends upon the trae 
construction of what has been called the penultimate clause in the 
will. 

The general rule is that, in construing a will, the Court is 
entitled to put itself in the position of the testator, and to con- 
sider all material facts and circumstances known to the testator 
with reference to which he is to be taken to have used the words 
in the will, and then to declare what is'the intention evidenced by 
the words used with reference to those facts and circumstances 
which were (or ought to have been) in the mind of the testator 
when he used those words. As is said in Wigram on Extrinsic I 
Evidence, p. 9 : ^ The question in expounding a will is not what I 
the testator meaut, as distinguished from what his words express, 
but simply what is the meaning of his words." But we think that I 
the meaning of words varies according to the circumstances of and 
concerning which they are used. | 

(1) Law Bqi. 7 Ex. at pp. 344, 345. (4) 6 B. & Ad. 731. 

(2) 3 H. L. C. 106. (5) 14 M. & W. 214. 

(3) 6 T. R, 107 (n). (6) 3 Hare, 1. 



VOL. VIIL] EASTER TERM, XXXVI VICT. 163 

In Doe d. Hiseoehs y. Biseoeks (1), in the judgment of the Court 1873 
of Exchequer, it is said : *• The object in all cases is to discover the alloood 
intention of the testator. The first and most obvious mode of bla'kz. 
doing this is to read his will as he has written it, and collect his 
intention from his words. But as his words refer to facts and cir- 
cnmstances respecting his property and his family, and others 
whom he names and describes in his will, it is evident that the 
meaning and application of his words cannot be ascertained with- 
out evidence of all those facts and circumstances. All the facts 
and circumstances, therefore, respecting persons or property to 
which the will relates are undoubtedly legitimate and often 
necessary evidence to enable us to understand the meaning and 
application of his words." 

No doubt in many cases the testator has for the moment for- 
gotten or overlooked material facts and circumstances which he well 
knew. And the consequence sometimes is that he uses words which 
express an intention which he would not have wished to express, 
and would have altered if he had been reminded of the facts and 
circumstances. But the Court is to construe the will as made by 
the testator, not to make a will for him ; and therefore it is bound 
to execute his expressed intention, even if there is great reason to 
believe that he l^as, by blunder, expressed what he did not mean. 
And the general rule, we believe, is undisputed, that, in trying to 
get at the intention of the testator, we are to take the whole of 
the will, construe it altogether, and give the words their natural 
meaning (or, if they have acquired a technical sense, their tech- 
nical meaning), imless, when applied to the subject matter which 
the testator presumably had in his mind, they produce an incon- 
sistency with other parts of the will, or an absurdity or inconve- 
nience so great as to convince the Court that the words could not 
have been used in their proper signification, and to justify the 
Court in putting on them some other signification which, though 
leas proper, is one which the Court thinks the words will bear. 

The great difiSculty in all cases is in applying these rules to the 
particular case ; for to one mind it may appear that an efiect pro- 
duced by construing the words literally is so inconsistent with the 
rest of the will, or produces an absurdity or inconvenience so great 
(1) 5 M, & W. at p. 369. 
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1873 as to justify the Court in putting on them another signification, 
j^jjjQQOD " which to that mind seems a not improper signification of the 
^' words, whilst to another mind the effect produced may appear not 
so inconsistent^ absurd, or inconyenient as to justify putting any 
other signification on the words than their proper one, and the 
proposed signification may appear a violent construction. 

Qrey v. Pearson (1) is an example of this. Lord Cranworth, 
Lord St. Leonards, and Lord Wensleydale laid down the general 
rules in terms not substantially differing from each other; but 
when they came to apply them to the case in hand, there was 
a marked difference of opinion. We apprehend that no precise 
line can be drawn, but that the Court must, in each case, apply 
the admitted rules to the case in hand ; not deviating from the 
literal sense of the words without sufficient reason, or more than 
is justified ; yet not adhering slavishly to them, when to do so 
would obviousfy defeat the intention which may be collected 
from the whole will. 

Let us, then, in the first place, see what were the material cir- 
cumstances known to the testator in the present case. 

The state of the testator*s £BtmiIy at the time he made his will 
was as follows : He had one son alive, — ^Francis, afterwards the 
second baronet, who was married, and had then living two sons, 
— ^Francis, afterwards third baronet, Bobert, and three daughters, 
— Elizabeth, Isabella, and Sarah. These were all young children 
at the time of their grandfather's will. 

. The testator also had a daughter Isabella then alive and un- 
married. He had also either four or five grandchildren, the issue 
of a deceased daughter, Sarah, who had married a Mr. Beed, the 
eldest of whom was a son, John Beed, then in his twenty-first 
year. The statement in the case leaves it doubtful whether a fifth 
grandchild, IsabeUa Beed, survived the testator or not. 

Having made the earlier provisions in his will, the testator, if he 
recollected all these facts, and understood the effect of his previous 
limitations, would have known that he had then in existence at 
least fonr grandchildren, the issue of his deceased daughter Sarah, 
to whom nothing would come under the previous limitations in his 
will. He would also have known that it was very likely that the 

(1) 6 H. L. C. 61. 
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•children of his son Francis might have daughters who might have 1878 
desoendantSy and that the different tenants in tail male to whom alloood 
he had limited estates, and his daughter Isabella^ might have biIxb 
-daughters who might have descendants, and that the four children 
of his daughter Sarah might have descendants. He therefore knew 
that there were four persons, issue of his body, in existence, and 
« fair probability of a large number of persons, issue of his body, 
coming into existence who would take nothing under the previous 
limitations in his will. He also knew, or ought to have known, that 
when all the estates in taU male which he had created had died 
out there was at least a probability that his estate, if not other- 
wise disposed of, would descend to co-heiresses, and he has in his 
will declared that it was his desire '* to prevent as far as may be, 
the dispersion of my estates amongst several persons." 

SqcIi being the state of things, he devises his estates, in defftult 
•of SQch issue (that is issue who would take under the several 
estates in taQ male already created) " to the use and behoof of all 
and every other the issue of my body, and for default of such issue 
to my right heirs for ever." And the question the Court has to 
answer, we apprehend, is what intention do these words express 
when used by a testator with reference to such a state of the 
family, and in a vrill containing such previous limitations and such 
•a declaration of the testator's desire to prevent the dispersion of 
his estates amongst several persons. 

The Court of Exchequer came to the conclusion that the inten* 
tion expressed by the testator was that his estates, as an entirety, 
were to go to all the issue of his body successively, according to 
their order, and that the only means of effecting that intention 
was to apply the doctrine of Mandeville's Case, Co. Litt 26 b, and 
•construe the will as creating what has been sometimes called a 
quasi entail as if the estate had been conveyed to the te&tator 
himself and the heirs of his body. 

If this be correct, there was a vested remainder in tail general 
created, which descended on Sir Francis Blake, the third baronet 
And as he has executed a disentailing deed and all the previous 
estates have expired, his devisees, who are the defendants, have the 
title, and all the plaintifis fail. The plaintiffs in the cases now be- 
fore us dispute the propriety of this decision. 
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1878 The two actions of AUgood y. Bhke and AUgood y. F. Blake are 

ATJiaonn ~ brought to rocoyer different portions of the property from different 
*' defendants, but are in tmth one. 

Mr. Manisty, who appeared for the plaintiffs in those two actions,, 
contended that the effect of the penultimate clause was to create a 
deyise to a class, namely, to all the issue of the testator's body 
who should be in existence at the time when the last estate in tail 
male should expire from the dying out of all the issue who took 
under the preyious limitations. 

He argued that this deyise yested the remainder in the four 
children of Sarah who were liying at the testator's death, and that 
the class would open to receiye each fresh person bom afterwards 
who was the issue of the testator's body, not being one of those who* 
might take under the preyious limitations in the will. As the 
deyise is of the ^* estates" of the testator, these parties (if this con* 
struction is to preyail) would haye taken the remainder in fee 
among them as joint tenants, had it not been for the deyise oyer in 
de&nlt of such issue to the testator's right heirs. This made it 
necessary to contend that they took separate undiyided portions in 
the estates each as tenants in tail general. 

In the eyents which haye happened the result would be that on 
the death of Mrs. Stag, the last tenant in tail under the preyious 
limitations, the estates were to go to forty-eight different persons 
as tenants in tail general of undiyided parts in the whole ; and, 
also, that seyeral of those being children of liying parents, took 
estates tail in parts at the same time that their parents took 
estates tail in other parts. 

It is obyious that no testator was likely to wish to produce this 
result, and it is quite certain that this testator who, in the same 
will, declares his desire ''to preyent as fSsir as may be the dis- 
persion of my estates amongst seyeral persons," did not wish to do- 
so ; and Mr. Manisty did not dispute this, and he admitted that it 
produced a yery natural prejudice against his clients, which he 
said was only a prejudice, for the testator had used words (accord- 
ing to his argument) expressing an intention to make this deyise, 
and, in effect, he argued that the Court below, instead of inter- 
preting his will, had made a will for him. We think that the 
utmost he succeeded in shewing, was that a deyise to the ^ QS& 
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and behoof of all and every other the issue of my body" may 1873 
from the context, or otherwise, be constrned to mean a devise to alloood 
sttch persons as answer that description as a class. But we think blakk. 
that the word ** issue " is at least quite as naturally used in the 
sense of heirs of the body as a word of limitation, and, con- 
sequently, that the decision of the Court below in those two cases 
was right We therefore did not think it necessary to hear the 
counsel for the defendants in these two cases, but gave judgment 
in them affirming the judgment below. 

The plaintiff in the action of Beed v. BlaJce is the heir male 
of the body of John Beed, the eldest son of Sarah, the daughter 
of the testator, who died in his lifetime. Mrs. Boach, who is the 
plaintiff in the remaining action, is the only daughter of Mrs. 
Stag, the last tenant in tail male under the previous limitations 
of the will, and is also the heir of the body of the testator. 
These two plaintiffs agreed with the defendants in contending 
that the estates went under the penultimate devise as an entirety 
to some one who would take an estate tail in remainder after the 
estate in tail male of Mrs. Stag ; they agreed with each other in 
contending that the effect of the word " other'' was to prevent 
this remainder from coming to Sir Francis, the third baronet; 
bat they differed from each other as to who it was who took that 
estate tail. 

Mr. Bristowe, who argued for Mr. Beed, contended not only that 
the word ^' other" did not include the issue who took under the 
previous limitations, and who, by the supposition of the will, had 
failed before the penultimate limitation came into effect, but also 
that it did not include Mrs. Boach, who certainly was one of the 
issue of the body of the testator who took no estate under the 
previous limitations, and who has in no sense of the word failed, 
but is now alive. We thought this not a tenable proposition, and 
as in our opinion Mrs. Beach's title, whether preferable to the 
defendants' or not^ was preferable to Mr. Beed's, we did not call 
upon the counsel for the defendants to argue in this case, but 
affirmed the decision of the Court below. 

We felt more difficulty in the case of Boach v. Blake^ which 
we heard argued fully and very ably by the Solicitor-General for 
the plaintiff and Mr. C. HaU for the defendant; but after taking 



Blasb. 



168 COUET OF EXCHEQUER. [L. B. 

1873 time to considery we are all of opinion that in this case also the 
j^xLoooD decision of the Court below was rights and onght to be affirmed. 
The words ''other the issue of my body/' used as they are 
immediately after speaking of the failure of particular issue, do» 
in their prima facie natural sense, mean issue different from those 
who have been spoken of before. It is, we think, not so accurate 
to say that the word '' other " excludes those mentioned before as 
to say that it does not include them. The Solicitor-General argued 
that the word had more force of exclusion, and Mr. Hall did not 
admit that it had so much. 

But the testator has been here speaking of the event of the 
failure of the issue to whom he had previously limited estates, 
when the estate which he created by the penultimate limitation 
would vest in possession. And if he had in contemplation that 
time only, the issue of his body, who liad by supposition died out, 
and all and every other the issue of his body, would together 
constitute the whole of the issue of his body. It is a very 
common thing to read words creating an estate in remainder, 
which are such as prima fioicie refer to the expiration of the 
previous estate (and so would create an estate contingent till that 
event happened), as creating a vested estate in remainder from the 
time of the testator's death : cases to that effect will be found col- 
lected in 1 Jarman on Wilk, 3rd ed. p. 764. They are all cases in 
which some violence is done to the words used because of the great 
convenience, of making the estates vested instead of contingent, 
and of the probability that the construction really effectuates the 
intention of the testator, and we think that in this case the 
intention of the testator clearly is that every one of the other 
issue should take, and if it is necessary in order to effectuate 
that intention, we think the Court are fully justified in construiDg 
the word *' other" as being used with reference to the time of 
vesting in possession, and as a word not intended to be operative 
but rather intended to be demonstrative ; not intended to produce 
any effect, but to make the idea in the mind of the testator 
clearer, an intention which no doubt it fulfils very ill. 

The Solicitor-General, with considerable reason, said that a 
decision as to the construction of one will can rarely be a guide as 
to the construction of another not in the same words, but it seems 
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to nB that the counsel for the defendants are justified in their ists 

contention that the words of this devise are so similar to those alloood"" 

used in the will set out in the special verdict in Burchett y. ^ *• 

Blaks. 
Durdani (1) that the decision of the House of Lords in that case 

that those words created an estate tail (the reasons for which are 
nnfortnnately not reported) must have proceeded on some prin- 
ciple applicable to the present case. 

But the main argument of the Solicitor-General was that it was 
in DO way necessary to put any violence on the words, for that full 
effect could be given to the intention of the testator to give an 
estate to each and every of the other issue without construing the 
words as creating a vested estate tail general which would descend 
to and vest in Sir Francis, the third baronet^ as heir of the body of 
the testator. 

Two ways in which this might be done were suggested. The 
first was by construing them as intended to create an estate in the 
testator and the heirs of his body, exclusive of those heirs of his 
body who would take any estate under the previous limitations in 
the will. So that if Sir Francis, the third baronet, had had a son 
and a daughter, the estate tail which would have been suspended 
till the birth of that daughter would have vested in her, subject to 
an estate tail vesting in any daughter of the son who might there- 
after be bom and who would come in before her, which again 
would be subject to be divested on the birth of a niece, the 
daughter of her brother, if she had one, and so on as long as any 
male issue of Sir Francis the third existed. This the Solicitor- 
General called an estate in special tail, but no such estate ever has 
been known up to the present time. We do not think any such 
estate could be created; and we think it impossible to suppose 
that the testator intended to create such an estate. 

The other mode was what my Brother Bramwell, in Jus judg- 
ment below, states was what he thinks the testator probably 
wished to say, though he thinks he did not say it It was said we 
ought to construe this word '^ other '* as meaning that an estate in 
tail general should be given to the daughters of the sons of his 
eldest grandson, or those who were the heirs of their bodies at the 
time when the estates in tail male expired, being contingent as to 

(1) 2 Vent. 311. 
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1878 the person who was to take till that event happened. And inas- 
Allqood much as in the event of there being more than one such daughter, 
Bijin. ^^^ estate would be divided amongst them as co-heiresses, contrary 
to the testator's express desire to prevent the dispersion of his 
estates among several persons, it was suggested that such daughters 
were to take in succession, and on failure of their issue, a new 
set of contingent limitations were to be implied, which in the 
events that have happened would have been forty-eight in number, 
and might have been many more. Perhaps if the testator had 
given instructions to an able conveyancer, such as framed the 
earlier part of this will, to prepare a settlement for him to the 
effect which my Brother Bramwell suggests, that conveyancer 
might have been able to frame limitations which would have 
effectuated his intentions. It would not have been easy, and the 
limitations would, when expressed, have probably been very 
voluminous, but it might perhaps have been done. 

But we think when we are asked to crowd into one word 
" other," the whole of such a complicated limitation we are asked 
to put a far greater strain upon the word than can be said to be 
put upon it by adopting the construction of the Court of Ex- 
chequer. 

Moreover, the construction contended for on behalf of the plain- 
tiff makes all these numerous remainders contingent, whilst the 
other construction makes one vested remainder, which alone is a 
strong reason in favour of the latter. 

We therefore think that the judgment below should in this case 
also be afSrmed. 

Jvd^enis affirmed. 

Attorneys for plaintiffs : Jennings, 

Attorney for defendants : Oray^ Johnston, dk Mounsey. 
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HIRSCHMAN v. BUDD. 1873 

AprU 16. 



BUI o/Exdiange — Alteration in Date-^Flea Denying Acceptance. 

An alteration in the date of a bill of exchange payable at a specified period after 
date is a material alteration; and where the bill is declared upon with its 
altered date, the defence is available to the acceptor under a traverse of the 
acceptance. 

Parry v. Nichciaan (13 M. & W. 778) discuaaed. 

Deolabation that the United Wine Growers of Hungary 
(Limited), on the 11th day of October, 1872, by their bill of 
exchange now overdue, directed to the defendant, required him to 
pay to them, or order, 712L lOs. 6d. four months after date; that 
the defendant accepted the said bill, and the United Wine 
Growers of Hungary indorsed it to the plaintiff, but the defendant 
did not pay the same. 

Flea traversing the acceptance of the bill. Issue. 

The cause was tried before Martin, B., at the Middlesex 
Sittings in Easter Term last The bill having been produced, and 
appearing to be dated on the 11th of October, the defendant 
proved that, when originally accepted by him, it bore date the 
Ist of October, and that after it had been so accepted and placed 
in circulation the date had been altered without his knowledge or 
assent from the 1st to the 11th of October. It was objected that 
this circumstance should have been specially pleaded, but the 
learned judge ruled that it was open to the defendant under the 
traverse of the acceptance, and (the jury having found that the 
alteration had been made after the bill had been accepted and 
issued, and had never been assented to by the defendant) a verdict 
was entered for the defendant 

J. 0. OriffUs moved for a new trial on the ground of misdirection. 
The alteration should have been specially* pleaded. It is not 
such an alteration as tendered a new stamp necessary, nor is it 
the alteration of a part of the bill material for the purposes of 
pleading. The date of the bill, as alleged in this declaration, is 
immaterial, and the declaration would have been proved by the 
production of any bill for the specified amount payable four 
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1878 months after date. Parry y. Nicholson (1) is exactly in point ; 
HiBsoHMAK Aiicl the remarks of Parke, B., in that case as to the immateriality 
B^D. ^^ ^® ^^ ^^ ^^^ described as in the present declaration are 
applicable. 

[PoLLOGE, B., referred to Coeh y. CoocweU (2) as being in conflict 
with Parry y. Nichdbon. (1) ] 
The latter decision is the later in date» and must goyem. (3) 

Eelly, C.B. There shonld be no rule in this case. The de- 
claration is upon a bill stated to haye been accepted by the defend- 
ant on the 11th of October, 1872. The defendant, amongst other 
pleas, trayersed the acceptance. The bill, when produced, appeared 
to be dated on the 11th of October ; but eyidence was giyen by 
the defendant that, when he accepted the bill, the date was the 
Ist of October, and he therefore denied that he ever entered into 
the contract declared on. I think it was open to him to do so 
under the trayerse of the acceptance, and that he is entitled to 
retain the yerdict entered for him on that issue. If the declara- 
tion had been on the bill in its original form, the alteration should, 
no doubt, haye been specially pleaded ; but the declaration being 
on the altered bill, no special plea was required. 

But then we are pressed with the authority of Parry y. Nichd" 
son (1), and especially with the obseryation there attributed to 
Parke, B., that the date of a bill is immaterial. Now, there can 
be no question that in some cases the date would be immaterial^ 
and, although altered, the defendant would still be bound. In 
Parry y. Nicholson (1) the &cts are not clearly stated; and the 
decision may perhaps be supported on the ground that, according to 
the eyidence there given, the date was immaterial. But I cannot 
think that the learned judge could have laid down as a general 
principle that the date of a bill is not material, although it may 
haye been true as to the particular case ; and the cases he referred 
to do not by any means bear out any such general proposition. I 
will add, especially with regard to Eemming y. Trenery (4), on 

(1) 13 M. & W. 778. Parry v. Nicholson, In the fonner 

(2) 2 G. M. & B. 291. case the date was all^d as part of the 

(3) The declaration in Cock y. Cox- deacription of the bill. 
well (I G. M. & B. 291) does not appear (4) 9 A. & E. 926. 
to have been in the same form as in 
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which he bases his jadgment, that it was an action on a guarantee. 1878 
The plea was non assumpsit. Upon the trial it was proved that hdoohxak 
the instrument had been interlined ; but the first count of the ^^p 
declaration was upon it in its original form, and it was held very 
properly that the defence of alteration ought to have been specially 
pleaded. 

Mabtin, B. I am of the same opinion. I cannot think that 
Parke, B., can ever haye laid down generally that the defence of 
an alteration in date after the issue of a bill payable after date 
cannot be taken advantage of under the plea of non accepit. 
Such a statement is in direct contradiction to the case of Cock v. 
CoxweU (1) ; and the whole matter is fully discussed in the notes to 
Mader v. MiUer (2), where^ after referring to the case of Parry v. 
NieTiclson (3), the author lays down the rule to be that, where a 
plaintiff declares upon the instrument as altered, there the de- 
fendant may raise any available defence arising out of the altera- 
tion under a plea denying the contract ; but where the count is on 
the instrument in its original state, a special plea is required ; and 
to the same effect is a passage in Byles on Bills, 9th ed, p. 315. 

PoLiiOCK, B. I also think this rule should be refused. The dis- 
tinction between declarations on bills in their original and altered 
forms is well established. In the former case an alteration must 
be specially pleaded* In the latter the traverse of the acceptance 
is su£Bcient, and this distinction is recognised in the text-books — 
for instance, in Bullen and Leake, Precedents, 3rd ed. p. 532 — 
and is supported by the case of Ooek v. CoxweU (1), which was not 
referred to in Parry v. Nicholson. (3) In some cases the date of 
a biU may be immaterial, and may therefore be omitted in plead- 
ing in accordance with the Common Law Procedure Act, 1852, 
8. 49 ; but where it is material, and is stated, it must be proved as 

pleaded. 

' Bute refused. 

Attorneys for plaintiff: Harper, Broad, & Battoch. 

(1) 2 G. M. & B. 291. (2) 1 Smith L. C. 6th ed. at p. 837. 

(8) 13M.&W.778. 
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1873 [IN THE EXCHEQUEB CHAMBER.] 
May 15. 
THE PLUMSTEAD BOARD OP WORKS v. INGOLDBY akd Othebs. 



Metropolis Locai Management Acts, 1856 & 1862 (18 tk 19 Vict. c. 120, s, 105; 
25 <fc 26 Vict, c, 102 s. 17)-^Apportionment Payable by Future Owners— 
Charge on Land. 

The assessments for paving expenses apportioned by the vestry or district board 
nnder s. 77 of the Metropolis Local Mani^ement Act, 1862 (25 & 26 Vict. c. 102), 
are a charge upon the premises in respect of whidi they are aasfiSBed : and the 
amount may be recovered from the future owners of such premises, although 
there has been no arrangement to accept payment by instalments. 

Ebrob from the decision of the Court of Exchequer in &your of 
the plaintiffs on a special case. 

The &ct8 of the case, and the seyeral clauses of the Acts of 
Pariiament (18 & 19 Vict. c. 120 ; 25 & 26 Vict c 102) upon 
Y^hich the question turned, are fully set out in the report in the 
court below. (1) 

Waddy (Fred with him) argued for the defendants. 
Barrow (Morgan Howard with him) for the plaintiflb, was not 
called on. 

BiiACKBUBN, J. Mr. Waddy has argued this case very in- 
geniously, but he has failed to convince us. We are all of 
opinion that the judgment of the Court of Exchequer ought to be 
afiKrmed for the reasons there given. 

Keating, Brett, Grove, Quain, Archibald, and Hony- 

HAN, JJ., concurred. 

Judgment affirmed. 

Attorneys for plaintiffs : Jay d Dale. 

Attorneys for defendants : Ingle, Cooper^ & Edlmes. 

(1) Law Rep. 8 Ex. 63. 
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WANT V. STALLIBRASS. 1«73 

Vendor and Purchaser — Conditions of Sale — Waiver of Objections — Forfeiture 

of Deposit. 

The defendant (with A., since deceased) sold a farm to the plaintiff under con- 
ditions of sale ; by the 3rd condition it was stipulated that the vendors should 
deliver an abstract of title within seven days, sod " all objections and requisitions 
not stated iu writing and delivered to the vendors* solicitor within fourteen days 
from the delivery of the abstract shall be considered as waived, and in this respect 
time shall be of the essence of the contract ; " and by the 14th condition, " if the 
purchaser shall fail to comply with these conditions, his or her deposit shall be 
thereupon actually forfeited to the vendora," who were to be at liberty to resell, 
and recover any deficiency and the cost of resale from the purchaser. The plaintiflf 
paid a deposit of 3002. An abstract of title was delivered within seven days ; and 
from the abstract it appeared that the vendors sold as trustees under a will which 
devised the estate to them on trust to pay the income to F. S., the testator's son- 
in-law, for life, or to permit him to receive the same, and, after his decease, on trust 
to sell the estate and hold the produce " upon the trusts for the children of the 
^id F. S. as therein mentioned ;" it was further stated in the abstract that F. S. 
would join in conveying the property. 

It was objected by the purchaser, but not till after the expiration of fourteen 
days from the delivery of the abstract, that F. S. being still alive, the vendors* 
power of sale had not arisen. 

It subsequently appeared that the trusts of the will as to the produce of the 
sale were for the benefit of such of the children of F. S. by H. S., the testator's 
daughter, who should be living at testator's death, to be paid to them at twenty- 
one, or, if daughters, at twenty-one or on marriage, with limitations over for the 
benefit of survivors on the death of any child under twenty-one or before marriage. 
There were eight children of F. S. and H. S. living at the testator's death, of whom 
^me had since married and settled their shares. 

In an action brought by the purchaser to recover his deposit : — 

Htld, that he was entitled to succeed (by Kelly, C.B.) on the ground that no 
complete abstract had been delivered, and that therefore the time limited for 
taking objections had never commenced running ; (by Martin and Pollock, B6.) 
ou the ground that the 14:th condition did not apply to the case of the vendoi-s 
^ing unable to give a good title, but only to objections and requisitions which 
^ight have been properly enforced against a vendor who had a valid title. 

Action brought to recover the sum of 300/., being the deposit 
paid by the plaintiff on the purchase by him of an estate called 
Stoue Farm. 

At the trial of the cause before Martin, B., at Westminster^ on 
the 20th of Noyember, 1872, it appeared that on the 15th of Sep- 
tember, 1865, the defendant and his co-trustee, since deceased, 

Vol. VIII, P 3 
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1873 put up Stone Farm for sale by auctiou, subject to certaiii condi- 
Want tions, which (so far as material) were as follows : — 

"3rd. Within seven days after the sale the vendors yiU, at 
their own expense, deliver to the purchaser an abstract of their 
title ; all objections and requisitions not stated in writing and 
delivered to the vendors* solicitor within fourteen days from the 
delivery of the abstract shall be considered as waived, and in this 
respect time shall be of the essence of the contract." 

" 12th. The vendors, being trustees for sale, shall not be re- 
quired to enter into any covenants other than the usual covenants 
against incumbrances, nor shall they be required to obtain the 
concurrence of any one interested in the proceeds of the sale." 

" 14th. If the purchaser shall fail to comply with these con- 
ditions, his or her deposit shall be thereupon actually forfeited to 
the vendors, who shall be at liberty to re-sell the property, either 
by public auction or private contract, at such tim^ and place, sub- 
ject to such conditions, and in such manner as they shall think 
fit ; and any deficiency in price on the rensale, and all expenses 
attending the same, shall immediately afterwards be made good to 
the vendors by the defaulter at this present sale, or shall be re- 
coverable as and for liquidated damages." 

The defendant was the highest bidder at the sum of 15002. ; he 
signed the usual agreement to complete the. purchase " according 
to the particulars and conditions of sale," an^ paid the deposit 
of 300?: 

The abstract of title was forwarded to him on the ISth of Sep- 
tember, and among the documents of title abstracted was the will 
of William Waylett, under which the vendors purported to sell 
the property. By this will the testator devised the property in 
question to the vendors, James Stallibrass and John Stallibrass, 
upon trusts, which were abstracted in the following terms : " Upon 
trust that they, his said trustees, or the survivor of them, or the 
heirs, executors, administrators, or assigns of such survivor, should 
pay unto his sonhin-law, Frederick Stallibrass, the annual prodoce 
or income arising from the said trust estate, or permit and suffer 
him to receive and take the same for his own use and benefit for 
and during the term of his natural life : and from and immedi- 
ately after the decease of the said Frederick Stallibrassi upon trust 
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that the trustees or trustee for the time being of that his will 1873 
should, with all convenient speed, absolutely sell and dispose of waht 
the said trust estate, either together or in parcels, and either by gTALUBEAM. 
public auction or private contract, to any person or persons whom- 
soerer, for such price or prices or sum or sums of money as to his 
said trustees or trustee for the time being should seem proper : , 
And he thereby directed his said trustees to lay out and invest the 
proceeds, after payment thereout of all his just debts and funeral 
and testamentary expenses, and also all costs, charges, and expenses 
of and relating to such sale, conversion, and investment^ in or 
upon some of the public stocks or funds, or on Government 
security, or at interest on freehold security in Great Britain, with 
power to alter or vary the same, and should stand possessed thereof 
upon the trust for the children of the said Frederick Stallibrass as 
therein mentioned," the trusts for the children of F. Stallibrass not 
being abstracted. (1) 

It was stated in the margin of the abstract that F. Stallibrass 
would join in conveying the property. 

Iso objection was made till the 13th of October, when it was 
objected on behalf of the plaintiff that, the tenant for life being 
still aJive, the power of sale had not yet arisen, and the vendors 
could therefore make no title. The vendors replied that the 
objection came too latd, but also that it was unsound. Some corre- 
spondence ensued, which ended in December, 1865, but no step 
was taken on either side until the 15th of September, 1871, when 
the plaintiff issued a writ (but did not serve it) to save the Statute 

(1) These trusts were to pay, assign, if a daughter at twenty-one or marriage ; 

transfer, and make over the trust fund with limitations over to the survivors 

Tmto or for the benefit of all and every in the event of any child dying under 

the child or children of F. Stallibrass twenty-one, and (if a daughter) un- 

by the testator^s daughter Harriett married; and with provisions for maiut&- 

who should be living at the time of nance and advancement, 
his (the testator^s) decease, such pay- It also appeared, upon the argument 

meats, &c to be made among tbem, if of the rule, that at the death of the 

more than one, in equal vhares, when testator (which happened in 1852) 

and as such of them being a son or there were living eight children of 

sons should attain the age of twenty- Frederick and Harriett Stallibrass ; 

one yean, or being a daughter or that all these children had attained 

daughters should attain that age or be twenty-one^ and that three of the 

mamedyandif only one child the whole daughters were married, and had 

to be 80 paid| Ac, at twenty-one, or settled their shares. 

P2 8 
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1873 of Limitations. This writ was renewed on the 14th of March, 
yi^y^ 1872, and on the 14th of June the plaintiff demanded the retam 
of his deposit. 

A Tordict was taken for the plaintiff for 300Z., with leave to the 
defendant to move to enter a verdict for him, on the ground that 
the plaintiff did not deliver any objections or requisitions in 
writing to the defendant's abstract of title within the time limited 
by the conditions of sale in that behalf, and that the plaintiffs 
deposit for which this action was brought thereby became forfeited 
to the defendanti and that the facts proved at the trial disclosed do 
cause of action in the plaintiff; and if the Court should beef 
opinion that the plaintiff was entitled to recover, the Court was to 
say whether the plaintiff was entitled to recover any and what sum 
beyond the deposit for which the action was brought A rale 
having been obtained accordingly, 

April 26. James, Q,0.9 and Dixon, shewed cause. First, there can 
be no doubt that, in fact, the power of sale had not arisen, the 
tenant for life, on whose decease it was to come into operation, 
being still alive : Mosley v. Hide, (1) Even a decree of the Court 
of Chancery could not Lave made the sale valid : BlacJclow v. 
Laws (2) ; Johnstone v. Baler (3) ; and the concurrence of the 
tenant for life could only bind himself. I( this is so, the condi- 
tion does not apply, for the condition only has reference to imper- 
fections in the title as deduced in the abstract, not to cases where 
the abstract shews aJQSrmatively that the vendor has no title to sell 
or convey. Such an abstract is merely illusory, and it is as if A. 
purported to sell property, and furnished an abstract which shewed 
a title in X. ; it would not enable the purchaser to prepare and 
tender a conveyance. If the condition would deprive the plaintiff 
of his right to claim a return of the deposit, it would also oblige 
him to pay the rest of his purchase-money, and to take a convey- 
ance from persons who had absolutely no title to convey. No 
authority can be cited where such an effect has been given to a 
condition in this form, which is meant to meet the case of formal 
and technical objections, but not to entrap a purchaser into per- 
formance of a contract the consideration for which has wholly 

(I) 17 Q. B. 91 ; 20 L. J. (Q.B.) 639. (2) 2 Hare, 40. (3) 8 Beav. 233. 
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&iled. Secondly, the abstract was incomplete, in which case also 1878 
the condition does not apply. An abstract '* is complete whenever Waht 
it appears that, upon certain acts done, the legal and equitable stalub«a«8. 
estates will be in the purchaser " (per Lord Eldon, in Lord Bray- 
broke y. Inakip (1) ; but here, as in the similar case of Lemn y. 
Oued (2), where tbe abstract was on that ground held insuflScient, 
''the title itself was out of the yendor/' and ''was not outstand- 
ing in any persons who were trustees for the yendor, or whom 
the yendor had any means of compelling to concur " in making 
the title good, or indeed who could have possibly made the title 
good. The abstract was therefore illusory. Further, in abstract- 
ing a will, ** the limitations and uses should be accurately stated ;" 
'* if there are any trusts they should be stated ;" "all modifications 
(of a devise) by proviso or otherwise should be accurately stated ;" 
Sagd. Vend. & Pur., 14th ed. pp. 408, 410. All the documents 
which the yendor has should be fully abstracted : BlaeJshum v. 
Smith (3). If a material clause of an abstracted document is 
omitted from the abstract^ the abstract is incomplete : Oakden y. 
Pike (4). Here the trusts of the will in favour of the children of 
the tenant for life were omitted, and the clause of the will, as it 
now appears, shews how material it was that the trusts should 
have been abstracted in full. Time, therefore, never began to run 
binder the condition": Hobson v. Bell (5) 

Kinffdon, Q.C, and Tapping, in support of the rule. The abstract 
was perfect ; it is not necessary that every clause should be set 
out in full ; it is sufiScient if tbe effect is given : Dart, Vend. & 
Par., 4th ed., p. 115 ; and it cannot be denied that the statement 
that the trusts were for the benefit of the children of F. Stalli- 
hrass gave quite sufficient information to enable the purchaser 
to take his objection. He is, therefore, now precluded from 
raising this objection, not having made it within the time limited by 
the conditions of sale. *^ The purchaser may, by his contract, pre* 
dude himself from objecting that the consent of a specified person 
is necessary, or that the sale is a breach of trust:" Dart, Vend. & 
Pur., 4th ed. p. 971, citing Michclls v. Corleti (6); see also 

(1) 8 Ves. at p. 436 (4)* 34 L. J. (Oh.) 620. 

(2) 1 Rnss. 325, at p. 329. (5) 2 Beav. 17. 
<3) 2 Ex. 783; 18 L. J. (Ex.) 187. (0) 3 D. J. & S. 18. 
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1873 MurreU t. Qcodyear (1). Moieoyer a good title could hare 
Waht l>^i^ made under tl^e Leases and Sales of Settled Estates Act 
STAu!li»BAS8. 19 & 20 Vict, c 120: In re Shq^heard^s Settled EgtcOe. (2) 

Our. adv. vuU. 

May 6. The following judgments were delivered : — 

Eellt, O.B. The plaintiff in this case seeks to recover the sum 
of 30021, a deposit paid upon the sale by auction of an estate called 
Stone Farm, the plaintiff being the highest bidder, the defendant 
the vendor. By the conditions of sale, the vendors were to deliver 
an abstract of title within seven days, and all objections and requi- 
sitions not stated in writing and delivered to the vendors* solicitors 
within fourteen days of the delivery of the abstract were to be con- 
sidered as waived; and time was to be of the essence of the 
contract Further, the vendors were not to be required to obtain 
the concurrence of any one interested in the proceeds of the sale. 

An abstract was delivered by the vendors within the seven days, 
by which it appeared that one Waylett had devised the estate to 
trustees, of whom the defendant was the survivor, in trust for his 
son-in-law Frederick Stallibrass, for his life, and '' from and inmie- 
diately after the decease of the said Frederick StaUibrass," upon 
trust that the trustees should with aU conveniept speed sell or 
dispose of the trust estate, and invest the proceeds and stand pos- 
sessed thereof, '^ upon the trusts for the children of the said 
Frederick Stallibrass as therein mentioned." It is clear that the 
pretended title as it thus appeared on the abstract^ was^ in fact, no 
title at all, inasmuch as it being stated in the abstract that 
Frederick Stallibrass was still alive, the trustees had no power to 
sell the estate and could confer no title to it on the plaintiff. The 
cases cited at the bar of Blacklaw v. Laws (3) ; Johnstone v. 
Baber (4) ; Modey v. Hide (5), are conclusive to this effect. I am 
of opinion, therefore, that it was Qompetent to the plaintiff at once 
to throw up the contract and proceed to recover his deposit back. 

The defendant, however, contends that the abstract having been 
delivered within the seven days, the plaintiff was bound to make 

(1) 1 D. F. & J. 432 ; 29 L. J. (Ch.) (3) 2 Hare, 40. . 
425. (4) 8 Bcav. 233.* 

(2) Law Rep. 8, Eq. 671. • (5) 17 Q. B. 9 1 ; 20 L. J. (Q.B.) 639. 
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his objection within the fourteen daySi which he certainly did not 1873 
This might haye been so if the title disclosed had been merely a y^i^ ~ 
defectiye title, where, upon objection made, defects could haye been ^^ 
supplied ; but where the abstract, which ought to set forth a prima 
facie good title, shews in express terms that the yendor has no 
power to make a title at all, it is not a case for objection and 
answer, but the abstract at once enables the purchaser to say that 
the yendor has broken, or has no means of performing, his contract, 
and that he is entitled to the return of his deposit. 

But the yendor also contends that he has set forth enough of the 
will of Waylett in the abstract to shew that, the remainder being 
devised to children, it is possible that they, by concurring in the 
* conveyance, may make the title good. But to this the answer is 
twofold. First, that he does not shew upon the abstract that, even 
if the concurrence of remaindermen could make a good title, there 
are any children, remaindermen, to concur ; and next, and chiefly, 
the pretended abstract is in effect no abstract at all, and so no 
abstract can be said to have been delivered within the seven days. 
This appears &om the authorities cited on both sides. Mr. Dart, 
relied upon by the defendant, lays it down that an abstract " as 
perfect as the vendor could furnish it at the date of delivery, 
although it might be of a defective title, is good, if it states with 
suCBcient fulness the effect of every instrument that constitutes the 
title." But here the instrument that constituted the title, was the 
will, and the only clause in it fully set forth shewed that the 
trustees had no power to sell; and the clause containing the 
devise of the remainder to the children was not fully set forth, but 
merely shewed that it was left to the children of Frederick Stalli- 
brass and the clause, as now appearing upon the whole will coming 
before the Court, gives the remainder to children of F. Stalli- 
brass by the daughter of the testator, but only snch as should be 
living at his death and should attain the age of twenty-one ; and 
the abstract is silent as to whether there were any such children, or 
whether any were living at the testator's death, or ever attained 
the age of twenty-one. Therefore this instrument, the will, being 
in the possession of the vendor, was not stated with sufficient fulness ; 
and so the abstract was not as perfect as the vendor could furnish 
it, and so was not sufficient. Then the case of OaJcden v. Pike (1), 
(1) 34 K J. (Ch.) 620. 
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1873 cited for the plaintiff, shews that the omission of a clause in a will, 
Wamt if material^ vitiates the abstract^ and that an abstract which is in- 
Btau^kam. complete is not an abstract at all, within the meaning of the con- 
dition. Here then, the abstract having shewn that the sale was 
nnanthorized, a good title could have been made, if at all, onlj by 
the children of the marriage who had survived the testator and 
attained the age of twenty-one, becoming parties to the convey- 
ance ; and the abstract, by omitting this portion of the clause, gave 
the purchaser no opportunity of requiring information whether 
there were any such children, and whether, if there were, they were 
able and willing to become parties to the conveyance. And, 
though unnecessary to the decision of this case, I may observe 
that now that the facts are before us, it appears that there were * 
children of the marriage who survived the testator, and had all 
attained the age of twenty-one ; but one or more of them have 
settled their shares, giving interests to their children who are 
under age or who may come into existence hereafter, but are yet 
unborn. So that upon the whole evidence it is impossible for the 
defendant to make a good title. 

Pollock, B. (1). The plaintiff in this action seeks to recover 
from the defendant the sum of 800/., which was paid by him on 
the 15th of September, 1865, as the deposit on the purchase of au 
estate called Stone Farm, which the defendant on that day sold by 
auction, and for which the plaintiff was the highest bidder. The 
ground upon which the plaintiff alleges that he is entitled to 
recover is, that the defendant has failed to make a good title to 
the estate so sold. The defendant's answer is twofold. He says, 
first, that there is no valid objection to the title ; and, secondly, 
that even if this be so, and that he, the defendant^ could not 
enforce the sale by specific performance^ or call on the plaintiff to 
pay the balance of the purchase-money, yet the plaintiff has 
forfeited his deposit by failing to comply with the conditions of 
sale. 

With respect to the first contention on the part of the de- 
fendant the facts are these: — The defendant was devisee under 
the will of William Waylett, who devised the estate in question 
to the defendant upon trust to pay to the testator's son-in-law, 

(1) Martin, B. concurred in this judgment. 
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Frederick Stallibrass, during his lifetime, tlie annual income 1873 
arising from the said estate; and after the decease of the said Wast 
Frederick Stallibrass, to sell the said estate and pay the proceeds 
to the children of the said Frederick Stallibrass. At the time of 
the sale Frederick Stallibrass and his children, eight in number 
and all of ^ge, were alive. Under these circumstances it seems 
clear that the defendant had no such title to the estate as he could 
have compelled the plaintiff to accept, and, consequently, no action 
could have been maintained for the balance of the purchase-money. 
This proposition is thoroughly established by the cases cited for 
the plaintiff of Blaeklow v. Laws (1), Johnstone v. Bahet: (2), and 
Modey v. Hide. (3) 

The defendant's second contention is based upon the conditions 
of sale, which, in so far as they are material, are as follows : — [The 
learned judge stated the conditions set forth above.] Where 
personal property is sold, it is not usual to add any condition of 
sale respecting the title of the vendor ; and in the absence of any 
express stipulation, if the vendor cannot perform his part of the 
contract, the same ground that entitles the vendee to resist pay- 
ment of the whole price entitles him also to recover back any 
deposit he may have made in part payment thereof, on the ground 
that there has been a total failure of consideration. In the case, 
however, of real property, the title to which is a matter requiring 
professional learning, an estate cannot change hands by sale with- 
out the interchange between the solicitors of the vendor and vendee 
of what are commonly known as an abstract of title, and objections 
to or requisitions thereon. Every vendor of freehold property is 
bound to furnish to the intended purchaser an abstract of all the 
deeds, wills, and other instruments which have been executed with 
respect to the land in question during the last sixty years ; and if 
this is not done by a perfect abstract, the vendee may object or 
require further information. The very statement of this practice 
shews the necessity, where there is a sale by auction of real pro- 
perty, for conditions similar to those embodied in the present 
contract for sale ; and it may well be that these may be so framed 
as to entitle a vendor to retain the deposit, although he cannot 
enforce the contract against the vendee. In this case the abstract 

(1) 2 Hare, 40. (2) 8 Bcav. 233. (3) 17 Q. B. 91 ; 20 L. J. (Q.B.) 539. 
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1873 of tide which was famished by the defendant as vendor, after 
Want bringing down the title to William Waylett, the testator, recited 
Stallibbabb. ^^® terms of his will as follows : — [Tlie learned judge stated the 
passage of the abstract set forth abbve.] 

This abstract was sent to the plaintiff's solicitor on the 18th of 
September, 1865, and no objection to it was delivered until the 
13th of October, when more than fourteen^days had elapsed. 

On the part of the plaintiff it was contended that this abstract 
was insufficient; first, becanse it shewed that the defendant could 
not give a good title during the lifetime of F. Stallibrass ; and 
secondly, because it failed to disclose the real title of the defend- 
ant, inasmuch as it did not state that there were any children of 
F. Stallibrass living. 

If the only question for our determination were whether the 
abstract was sufficient, I should incline to think that it was. The 
first objection, that it disclosed a &ulty title, is met, in my opinion, 
by the answer, that provided a vendor gives a true abstract of 
the title which he has at the time, the abstract is good, although 
the title shewn by it is bad, and for this the ruling of Kolfe, B., 
afterwards upheld by this Court, in the case of BlacJcbiim v. 
Smith (1) is a sufficient authority. As to the second objection, 
the reference in the abstract to the will of William Waylett and 
the trust created thereby for the children of F. Stallibrass, ^'as 
therein mentioned," in my view sufficiently called the attention 
of the vendee to the trusts created by the will to call on him 
to make objections or requisitions, and remove this case from the 
ground of decision acted upon in the cases of Bobson v. BeU (2) 
and OoMen v. Pike. (3) 

But I do not think it necessary for us to pronounce any 
opinion upon either of these objections, because the question here 
is, not whether the abstract was sufficient (the words *' sufficient 
abstract ** are not used in the conditions of sale) ; the question is, 
has the plaintiff by any default on his part^ or breach of the 
conditions of sale, debarred himself from his right to reject the 
insufficient title preferred to him and to recover back his deposit. 
The language of the 3rd condition is not that if the purchaser 

(1) 2 Ex. 783 ; 18 L. J. (Ex.) 187. (2) 2 Bcav. 17. 

(3) 34 L. J. (Ch.) 620. 
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does not deliver his objections or requisitions within fourteen days 1873 
he is to forfeit his deposit, or be taken to have failed to comply wakt 
with the conditions of sale, but that by such non-delivery within stall/brass. 
the specified time all objections and requisitions ''shall be 
considered as waived;'* and if the defendant's contention were 
correct, it would follow that the plaintiff, by not objecting within 
the stipulated time, waived all objections to title, and must not 
merely forfeit the deposit, but accept and pay for the estate. 

Now the right of a vendee to a good title is a right, not merely 
growing out of the agreement between the parties, but is given by 
the law. This is affirmed by Lord St. Leonards in his work on 
Yendors and Purchasers, ch. 9, s. 1 (14th ed. p. 337), and is sup- 
ported by the case of HdU v. Betty (1), and it would be putting a 
most unreasonable construction upon the conditions of sale to hold 
that the vendee, by failing to object to the abstract within the 
stipulated time, not merely waived any requirement as to further 
information or further security, which he might have properly 
enforced against a vendor who had a valid title, or one capable 
of being made valid, but that he became liable to accept a title 
wholly bad, when the very basis of the contract, apart from the 
conditions of sale, was that the vendor was bound to give a good 
title. 

The case has been most carefully argued, but no authority has 
been cited for the proposition, nor do I think it is tenable. 

The basis of the contract is that the vendor has a title, and 
although parties might hj their conditions of sale waive even this, 
I do not think the' plaintiff has done so; on the contrary, it 
appears to me that by failing to give any objection or requisition 
within the stipulated time he cannot be taken to have waived that 
which was the foundation of the whole contract, and which on the 
face of the defendant's own abstract is shewn not to exist. The 
rule to set aside the verdict for the plaintiff ought therefore to be 
discharged. 

Bvie discharged. 

Attorneys for plaintiff: WithdU & Compton. 
Attorney for defendant : M. K. Braund. 



(1) 4 M. & a. 410. 
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1873 SLATER v. JONES. 

^V^ 28. CAPES V. BALL. 

Bankrvptey Act, 1869, 0. 126— JR^wZic^tdn to accept ComposiHon—Pleading, 

A resolution nnder tbe Bankraptcj Act» 1869, 8. 126, by the requisite majority 
of creditors to accept in satisfiftction from the debtor a composition upon the 
debts dae, payable at a future time or by instalments, may be pleaded in bar 
to an action for tbe original debt, brought before any default on the debtor's 
part by a creditor bound by the resolution. 

Edwards y. Coanibe (Law Bep. 7 C. P. 519) ; In re Eatton (Law Bep. 7, 
Oh. 723), discussed. 

Shier v. Jones. — ^Declaration by the trustee under proceedbgs 
for liquidation by arrangement of George Figgott and Edmund 
Smith, on a bill of exchange accepted by the defendant, and 
indorsed by the drawers to George Piggott and Edmund Smith 
before the presentation of the petition for liquidation. 

Flea, that before the said bill was due the defendant summoned 
a meeting of his creditors in the manner prescribed by the Bank- 
ruptcy Act, 1869, after due notice, and the requisite majority, by 
an extraordinary resolution, resolycd ** that a composition of six 
shillings in the pound on the amount of the defendant's debts, 
whereof two shillings should be payable in four months, and two 
shillings in eight months, and two shillings in twelve months 
from the complete registration of the resolution, should be accepted 
in satisfaction of the debts due from the defendant to his creditors 
respectively ;** averment of compliance with all the provisions of 
the Bankruptcy Act, 1869, and that all things were done, &c., 
necessary to make the said resolution binding on all the creditors 
of the defendant, including the plaintiff; and to make the said 
composition a bar to the causes of action pleaded to. 

Replication that the time for the payment of any part of the said 
composition had not elapsed, and no part of the same had been 
tendered or paid to the plaintiff. 

Demurrer and joinder. 

Capes V. Ball. — Declaration by indorsee against acceptor of a 
bill of exchange. 
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Plea, that after accepting the said bill the, defendant, in con- 1873 
formity with the provisions of the Bankriiptcj Act, 1869, pre- Slatbk 
sented a petition for liquidation by arrangement, and at a general jonm, 
meeting of creditors, a resolution was passed by the requisite 
majority '^ agreeing to accept a composition of one shilling in the 
pound from the defendant, to be paid within three months after 
the final registration of the resolution ;" averment of compliance 
with all the provisions of the Bankruptcy Act, 1869, and that 
all things, &c., happened to bind the plaintiff; and that the said 
composition was not payable at the commencement of the action, 
nor is the same now payable. 

Demurrer and joinder. 

The Bankruptcy Act, 1869 (32 & 33 Vict. c. 71), s. 126, enacts 
that 'Hhe creditors of a debtor unable to pay his debts may, 
without any proceedings in bankruptcy, by an extraordinary 
resolution, resolve that a composition shall be accepted in satisfac- 
tion of the debts due to them from the debtor. .... The 
provisions of a composition accepted by an extraordinary resolution, 
in pursuance of this section, shall be binding on all the creditors 
whose names and addresses, and the amounts of the debts due to 
whom are shown in the statement of the debtor produced to the 
meetings at which the resolution was passed, but shall not prejudice 
or affect the rights of any other creditors." 

Thesiffer, in support of the demuiTer to the replication in 
Slater y. Jones, contended that it was no answer to the plea, inas- 
much as the composition resolution was itself a satisfaction, of the 
debt, and although upon default in payment of an instalment an 
action could be maintained for the original debt, according to the 
cases of Edwards y. Combe (1) and In re Haiton (2), still until 
default no action could be brought. This was clearly the opinion 
of Willes, J., in Edwards v. Coonibe (3), and is not inconsistent with 
the judgments of James and Hellish, L.JJ., in Be HaMon. (2) 

B. K Beidf contrk The cases cited show that after default an 
action can be maintained for the original debt But if so, the 
composition resolution cannot be pleaded in bar, eyen before de- 

(1) Law Rep. 7 C. P. 519. (2) Law Rep. 7 Oh. 723. 

(3) Law Rep. 7 C. P. at p. 522. 
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1873 fank. For if pleadable now, the effect would be to extinguish the 
Slitm d^'>t according to the principle laid down in Fori y. Beech (1) 
Jons ^^^ ^ right of action once suspended is gone altogether. There 
is no injustice in holding that the mere lesolntion cannot be 
pleaded, as in any instance in which 'an action was improperly 
brought, the Court of Bankruptcy would restrain the plaintiff by 
injunction. The resolution is by the Act of 1869 put in the 
place of the composition deed under the Act of 1861, and such a 
deed could not be pleaded unless it contained a release in terms or 
words equivalent to a release. Ipstones Park Iron Company v. 
PaUinson (2) ; Clarke t. Williams. (3) 

Thesiger in reply. The doctrine of Ford v. Beech (1) is in- 
applicable. There is nothing to prevent a man being debarred 
from suing for his debt under one set of circumstances and yet 
capable of suing for it under another. For instance, suppose a 
plaintiff had assigned his debt to a person who gave notice to the 
defendant, and then sued for it The defendant would have a 
good answer on equitable grounds ; see Jeffs y. Bay (4) ; and yet, 
as Blackburn, J., points out in his judgment (at p. 374), in that case, 
if the debt revested the creditor would have a right to sue, and the 
judgment for the defendant in the first action could not, under such 
circumstances, be successfully pleaded as res judicata : Phillips v. 
Ward (5) ; Walker v. Nemtt. (6) It is true that no deed under 
s. 192 of the Bankruptcy Act, 1861, without a release and equiva- 
lent words, was pleadable. But in construing the statutory resolu- 
tion under the present Act, the decisions on the language of the 
deeds executed under the former Act are no guide. 

[Bbamwell, B., referred to Ctoodr. Cheesman (7) and Starkie on 
Evidence, vol. ii. p. 17, tit. Accord, as shewing that the mere com- 
position resolution might be pleadable in bar until default] 

Wood HiU aigued for the plaintiff in Capes y. Ball, and referred, 
in addition to the cases relied on by Beid, to Bay y. Jones. (8) 
Has^oot, contra, was not called on. 

(1) 11Q.B.862;17L.J.(Q.B.)114. (5) 2H.*C.717; 83 L. J. (Ex.) 7. 

(2) 2H.&a828;33L.J.(Bz.)19a. (6) 3aAG.403; 84L.J.(Ex.)7& 

(3) 3H.&C.508;34L.J.(£x.)60; (7) 2B.&Ad.328. 

S.C. in Ex.Ch. 1001 ; 34 L. J.(Ex.) 189. (8) 19 C. B. (N.S.) 416 ; 34 L. J- 

(4) Law Bep. 1 Q. B. 872. (aP.) 806. . 
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Kelly, C.B. I am of opinion that the defendants in these actions 1873 
are entitled to our judgment. The question raised in each is the Blatkb, 
same, and is whether a creditor who is bound by a resolution to jqIJm. 
accept a composition to be paid by instalments or at a future time 
by a debtor, passed in conformity with the 126th section of the 
Bankruptcy Act» 1869, can sue the debtor for his whole debt 
before the time has come for the payment of any instalment, or of 
the composition. 

Now, much stress has been laid upon the cases decided under 
the Bankruptcy Act of 1861 ; but there is a fundamental distinction 
between the provisions of that Act and of the present Bankruptcy 
Act. Under the former statute a prescribed majority of creditors 
could bind all to the provisions of any composition deed to which 
Buch majority should agree, and all that the 192nd section enacts 
.18 that the deed, whatever its provisions, should, upon certain con- 
ditions being complied with, bind all the creditors. The effect of 
each deed must of course be considered by itself. In one, provisions 
might be inserted amounting to an absolute extinction of the debt ; 
in another there might be no words having that effect ; and if the 
intention of the parties was that the deed should be a bar, it was 
necessary to express it in plain words. That being so, I think the 
courts rightly decided that in construing those deeds the ordinary 
rules of law must be applied, and the intention of the parties be 
gathered from the words used ; and, applying those rules, it was 
properly held that a deed which did not contain a release, or words 
equivalent to a release, could not be pleaded. But by the present 
law the machinery of arrangement is entirely altered. Composi- 
tions are no longer carried out by deed, but by resolution ; and we 
have to say what the true construction of the statute is. The 
matter depends upon the 126th section, which provides that the 
creditors may, by an extraordinary resolution, resolve, ''That a 
composition shall be accepted in satisfaction of thei debts due to 
them from the debtor.'' Gould the legislature have intended that 
a creditor who has assented to, or is bound by the resolution, should 
the next day commence an action against the debtor for his whole 
debt ? Such a construction seems to me to be repugnant to common 
sense, and certainly one which is not forced upon us by any of the 
decided cases. Here the creditors have become bound by a resola- 
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1873 tioii that a composition to be paid by iDstalments, or at a future 
Slater time, shall be accepted in satisfaction ; and I think that a person 
V- w]io is bound by such a resolution is also bound, by necessary im- 
plicatioD, not to sue the debtor before the time for payment comes, 
and until default is made. This construction receives confirmation 
from many of the cases cited, and especially from those referred to 
by my Brother Bramwell, and collected in the 2nd Yolume of 
Starkie on Evidence, p. 17, whence it appears that an agree- 
ment by all the creditors to accept a composition, though not 
properly an accord and satisfaction, is really a new agreement for 
which the consideration to each creditor is the forbearance of ^11 
the others. A creditor who is party to such an agreement cannot 
sue for his original debt in contravention of the rights of the 
otiiers. 

It remains to add a few words on the cases of Edwards v. 
Coambe (1), and In re Eatton (2). With regard to the latter, I do 
not dissent in any way from the decision. The general expressions 
used by Mellish, L. J., must be taken secundum subjectam materiem ; 
and do not seem to me to be applicable to a case where there has 
been no default in paying the agreed composition. The same 
remark is applicable to the judgment of Willes, J., in Edwards v. 
Coombe. (1) Indeed, it is clear, from the language of the earlier 
part of his judgment, that he was of opinion that no action could 
have been maintained until default. 

Then it is contended that the case otFord y. Beech (3) interposes 
an insurmountable difficulty in the defendants' way; for if the 
composition resolution is a good bar now, the right of action for 
the debt would be gone for ever ; and according to the decisioDS 
I have just referred to, it is dear that the right is not gone, but 
exists if the debtor makes default. Ford v. Beech (3), however, has 
no application here. For all that it is necessary to decide is that 
although, rebus sic stantibus, the plaintiffs have no cause of action, 
in another state of circumstances a cause of action may aocioie to 
them ; and Edwards v. Coornhe (1) evidently contemplates that such 
may be the case. I see no difficulty, therefore, in holding that 
the present actions will not lie, although in a certain event the 

(1) Law Rep. 7 C. P. 519. (2) Law Rep. 7 Ch. 723. 

(3) 11 Q. B. 862 ; 17 L. J. (Q.B.) 114. 



VOL. VHL] EASTER TBBM, XXXYI VIOT. 191 

original debts might be sued for, just as a certificate in bank- 1873 
ruptcy might be used as a bar to an action for the debt, and yet slatbb 
the same debt could afterwards be sued for if the certificate were j^^ 
set aside for fraud ; or again, just as no action can be successfully 
broaght for the price of goods for which a bill of exchange has been 
given whilst the bill is running, and yet the price can be sued for 
after the bill has been dishonoured. 

Mabxih, B. I am of the same opinion. I think the plea good 
and the replication bad in the first action, and the plea good in 
the second action. I do not feel at all embarrassed by the decisions 
which have been referred to upon the Act of 1861. By the 
192nd section it was enacted that ^' erery deed or instrument made 
or entered into between a debtor and his creditors" upon certain 
conditions should bind all ; and the courts of law, which at first 
had some difficulty in holding a dissentient creditor bound by the 
provisions of a deed to which he was no party, at length came .to 
the oonolusion that the deed alone was to be looked at in each 
case, and interpreted both as regards assenting or dissenting credi- 
tors in accordance with the ordinary rules governing the construc- 
tion of deeds. But these decisions have no application to cases 
under the 126th section of the Bankruptcy Act, 1869. That is an 
Act ''to consolidate and amend the law of bankruptcy." Now 
the meaning of bankruptcy was, that a trader (and now any 
person) might on certain terms get released from all his debts, and 
have a certificate of protection or an order of discharge. But it 
becoming notorious that liquidation by arrangement was in &ct 
very common, the modem statutes contain a code for regulating 
such liquidations, and also a code for regulating compositions with 
creditors, which contemplates the retention of his property by the 
debtor and his obtaining the protection of the Bankruptcy Acts 
upon agreeing to pay a specified composition. The composition is 
the essence of the transaction ; and it is with '' composition with 
creditors *' that part vii. of the Act of 1869 deals. Sect. 126 enacts 
that the creditors may resolve that ^ a composition shall be ac- 
cepted in satisfaction of the debts due to them from the debtor," 
^d further, that '' the provisions of a composition accepted by an 
extraordinary resolution^in pursuance of this section shall be bind- 

VoL. vm. Q 3 
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1873 iDg on all the creditors whose names and addresses and the amount 
Slatxb of debts due to whom are shewn in the statement of the debtor 
Jcras. prodnoed to the meeting at which the resolution was passed." 
Now I do not think that the words ** a composition ** are equiva- 
lent to ^ payment of a composition," but that the true oonstruction 
of the section is, that a creditor who is a party to or bound by the 
resolution must stay his hand, and cannot the next day after the 
resolution has passed sue out a writ in respect of his original 
debt. He cannot sue until there has been de&ult on the debtor's 
part. 

I may add that, for my own part» I doubt whether the effect of 
the statute is not to give the creditor the agreement for a compo- 
sition in the place of his debt. But I do not desire without further 
consideration to dissent from the judgments of the Lords Justices 
in In re Hattan (1) and of the Court of Common Pleas in Edwards 
y. Combe (2). 

With regard to Ford y. Beech (S), the principle there laid down 
(at p. 867) that, ** The right to bring a personal action once exist- 
ing and by the act of the party suspended for oyer so short a time is 
extinguished and discharged and can never revive '' may be quite 
true, but in my opinion it has no application here. Moreover,the^ 
principle has itself been the subject of much comment in recent 
cases, and it has been suggested by the late Mr. Justice Willes^ 
that many of the difficulties caused by a rigid application of it are 
removed by construing covenants not to sue, except in certain 
circumstances, as releases with conditions subsequent. (4) 

Bbamwell, B. I am of the same opinion, though not without 
some hesitation ; but I think that to hold that no aotion is main- 
tainable until default is made, is a possible construction of the 
terms of the statute, and certainly a more convenient construction 
than to hold that an action may be brought subject to its being 
restrained upon application by the defendant to a court of equity 
or bankruptcy. Moreover, the authorities in reference to agree- 
ments, apart from the statute, are in harmony with this view, and 

(1) Law Rep. 7 Ch. 723. 

(2) Law Rep. 7 C. P. 519. (4) See Newingt<m v. Levy* ^^ 

(3) 11 Q. B. 852 ; 17 L. J. (Q.B.) 114. Rep. 5 C. P. 607 ; Law Rep. 6 C P. W- 
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shew that an agreement to accept a composition by resolution may 1878 
well be held to be a bar to any action until default, and in tact bultib 
equivalent to an accord and satisfaction. The cases (including 
Oood y. Cheeaman (1)) are collected in the note to Starkie on 
Evidence, tit. Accord (vol. 2, p. 17), to which I referred during the 
argument, and establish that an agreement by a man's creditors 
to accept a composition, though not in strictness an accord and 
satisfaction, is nevertheless binding, and can be set up as a defence 
to an action for the original debt, it being in fact a new agree- 
ment with the defendant, the consideration of which to the creditor 
is the forbearance of all the other creditors. Thus in Boyd v. 
Hind (2) Williams, J. (at p. 947), states the law to be as follows : 
^ The law with respect to defences founded on compositions between 
a debtor and his creditors appears not to have been distinctly 
defined until the case of Oood v. Oheesman. (1) It used to be 
sometimes laid down that a right of action once vested could only 
be barred by a release, or by an accord and satisfaction. But 
since the decision of that case the law has been regarded as settled 
that a composition agreement by several creditors, although by 
parol, so as to be incapable of operating as a release, and although 
unexecuted, so as not to amount in strictness to a satisfaction, will 
be a good answer to an action by a creditor for his original debt if 
he accepted the new agreement in satisfaction; and that for such 
an agreement there is a good consideration to each creditor, viz., 
the undertaking of the other compounding creditors to give up 
their claim. But no such agreement can operate as a defence if 
made merely between the debtor and a single creditor ; the other 
creditors or some of them must join in the agreement with the 
debtor and with each other, for otherwise it would be a^ bare 
contract to accept a less sum in satisfaction of a greater which 
would be invalid by reason of want of consideration for relinquish- 
ing the residue." If this be a correct view of the law, it goes to 
shew that we may well regard this composition resolution a good 
bar to the present action ; and the decisions on the Act of 1861, 
which are upon the construction of the composition deed in each 
particular case, do not in my opinion affect the question. 
So fjEir, then, upon reason and principle, I am disposed to think 
(1) 2 B. & Ad. 328. (2) 1 H. & N. 938 ; 26 L. J. (Ex.) 164. 

Q2 . 3 
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1873 the pleas good. Bat now comes this difficulty, and it has been well 
Su^nR put both by Mr. Eeid and Mr. Hill. Two cases have decided that 
Jovta, ^^ action is maintainable for the original debt after the debtor has 
made default in paying an instalment of the composition. Bat if 
so, it is said this action must also be maintainable, because if it 
can be barred now it is barred for ever, upon the principle of 
Ford y. Beech. (1) Now I agree with the judgment in that case 
that a suspension of a right of action cannot be a defence, for if it 
were the action would be gone for ever, and I feel a difficulty in 
understanding the observation upon the revesting of causes of 
action by Blackburn, J., in Jeffs v. Day. (2) At the same time I 
do not think that the authorities cited, coupled with Ford v. 
Beeeh (1), are conclusive. Certainly in In re EaUon (3) Mellish, L. J., 
does not say that the resolution would not be a bar to proceedings 
commenced before default ; and in Edwards v. Coonibe (4) Willes, J., 
indicates that his opinion was the contrary. I think, therefore, 
we can assent to these two decisions, and yet hold the pleas 
good thus: — ^Either this resolution is equivalent to an accord 
and satisfaction defeasible by matter subsequent, and when the 
event happens whereby it is defeated (i.e., the debtor's default) 
a cause of action accrues, or else the composition resolution con- 
tains two implied terms, one by the creditors that all will forbear 
to sue until default, the other by the debtor that, in case he fails 
to pay the composition at the time agreed, he will pay the whole 
debt. And to insert these terms is strictly in accordance with 
Oood V. Cheesma/n (5), where Parke, J., expressed his opinion 
that upon defiault in performance of the terms of the agreement 
an action would lie, and also with the justice of the case. For 
suppose a creditor accepts a composition on a debt four years 
old, payable at the end of two years, and then the debtor makes 
deffiult, is the creditor to be bound to sue on his original debt? If 
so he will fail, for the statute of limitations would be a good 
defence, whereas if there is a new agreement by the debtor at the 
date of the composition resolution the creditor's remedy would be 
preserved. It is true the action in the Common Fleas {Edwards 

(1) 11 Q. B. 852; 17 L. J. (Q.B.) (4) Law Rep. 7 Ch. 723. 

114. (5) Law Rep. 7 0. P. at p. 522. 

(2) Law Bep. 1 Q. B. 372, at p. 374. (6) 2 B. & Ad. 328. . 
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T. Coombe (1)) was on the original bill, but the point I have last 1S73 
suggested was not made. gLArra 

I think, therefore, the pleas are good, and that upon default j^^^ 
there is either a defeasance or — and I think this the preferable 
view — ^a right of action upon an implied agreement to pay in case 
of de&ult entered into by the debtor at the date of the composition 
resolution. 

Pollock, B. I am of the same opinion, but I have had con- 
siderable doubt upon the matter during the argument. Under the 
Act of 1861 arrangements were carried out by deeds, and in con- 
struing them the ordinary rules of construction goyemed, and the 
deeds, although by statute they were made binding on dissentient 
creditors, were those of the parties, and unless they contained a 
release, or words equivalent to a release, were not pleadable in bar. 
But the Act of 1869 substituted a resolution for a deed, and we 
should, I think, interpret the Act not exclusively by the light of 
the old decisions on composition deeds, but we ought to give the 
widest effect to the words so as to carry out the intention of the 
statute, which, as has been pointed out, was to free a debtor 
entirely from his liabilities. And without recapitulating the 
reasoning of my Lord and my learned brothers, I will only say that 
I think we can hold these pleas to be good without straining in any 
way the language of the 126th section, and without impeaching 
the correctness of any of the cases which have been cited. 

Judgment for the defendanis in each adion. 

Attorneys for plaintiffs in 1st and 2nd actions : Plunkett ; Apps. 
Attorneys for defendants in 1st and 2nd actions : Fiesse dt Son ; 
J. Q. Watson. 

(1) Law Rep. 7 C. P. 519. 
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1873 [IN THE EXCHEQUER CHAMBER.] 

Kay 12. 

THE SHEFFIELD WATERWORKS COMPANY v, BENNETT. 
Water Bat&—BerU — Annual Value^Landlcrd paying Batet. 

By their local Act (16 Vict c. xxii) s. 79, the plaintififs were bound to supply 
the houses within a certain district with water ''at the following rate per annum, 
that is to say, where the rent of such dwelling-house " should not amount to IL 
per annum, at a rate not exceeding 6 per cent, per annum on such rent^ but not 
exceeding 7s. 2d. per annum; aifi so on in a graduated scale. 

The defendant was owner of numerous small houses suj^lied with water by 
the plaintiffs, in respect of which he paid, either under statutory obligation or by 
voluntary agreement, the poor-rate, water-rate, and district rate:^- 

iTe&i (a£Srming the judgment of the Court below), thaf rent" in s. 79 was 
equivalent to "annual value;" and that, in estimating the rents on which the 
water rate was payable, the defendant was entitled to deduct the rates so paid by 

Error on the judgment of the Court of Exchequer delivered in 
fSEtvonr of the defendant^ on a special case raising the qnestion 
whether, nnder the local Act of the Sheffield Waterworks Com- 
pany (16 Yict. c. xziL), the ^rent" npon which the plaintiff 
were entitled to calculate the water-rate payable under their Act, 
was^ as they contended, the actual rent paid to the landlord, or 
was, as the defendant contended, to be taken as equivalent to 
^ annual value.* The case is ftdly reported in the Court be- 
low. (1) 

Fidd^ Q.C. (James, Q.C., Kemplay, Q.C., and Barker, with him), 
argued for the plaintiffs. 

Manisty, Q.C. (Cave with him), for the defendant^ in support of 
the judgment below, was not called upon. 

The Court (Blackburn, Keating, Brett, Grove, Archibald, and 
Honyman, JJ.) affirmed the judgment, saying, that although there 
were, as the Court below had pointed out, great difficulties in the 
way of the construction contended for by the defendant^ there were 
also many and great objections to the construction of the plain* 

(1) Law Rep. 7 Ex. 409. 
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tifis, and agreeing with the Court below that the latter objections 1873. 

preponderated oyer the former. Tot 

Judgment affirmed. Sheffxbld 

Watebwobks 
OoxPAinr 

Attorneys for plaintiffs: Pitman & Lane^ for B. B. SmUh^ _ v. 
JSheffidd. 

Attorneys for defendant : Battison^ Wigg^ & Co., for Broomhead 
A Co., Sheffield. 



Benksit. 



[IN THE EXCHEQUER CHAMBER.] May 10. 

MORRISON V. THE UNIVERSAL MARINE INSURANCE COMPANY. 

Marine Insurance — Ccncealmeni — EUcftion to avoid Contract — Delivering 

out Policy, 

The plaintifTs insuranoe broker effected an inguianoe with the defendants on 
the chartered freight of the plaintiff's ship Cambria without disclosing to the 
defendants certain information in his possession, which it was material that they 
should know (October 10th). In so doing he acted in good iiuth, supposing 
from inquiries that he had made that the information was incorrect. After 
initialing the slip, but before executing the policy, the defendants (October 13th) 
became possessed of the information which the broker had not disclosed ; and 
they afterwards executed and delivered out the policy without any protest or 
:any notice that they would treat it as void (October 14th or 15th). Upon receiving 
news of the loss of the vessel, they gave notice to the plaintiff that they did not 
<x»isider the policy binding on them (October 20th). On the trial of the action 
upon the policy, the learned judge directed the jury (in substance) that the 
defendants were bound to make their election within a reasonable time after they 
became aware of the concealment, and left it to them, without expressing any 
opinion, whether the defendants had elected to go on with the policy. The Jury 
having found that the defendants did not so elect, and a rule for a new trial on the 
ground of misdirection having been obtained and afterwards made absolute in the 
court below : — 

Edd (reversing the judgment of the Court below), that this direction was 
right ; and that there being no election in fact, and no evidence that the plaintiff 
had been prejudiced by the defendants not electing earlier to disaffirm the policy, 
the defendants were not estopped from denying its validity, nor was it material 
^ consider whether their conduct in delivering out the policy without a protest 
had been such as to entitle the plaintiff to consider it as an election. 

Appeal against the decision of the C!oart of Exchequer 
directing a new trial on the ground of misdirection. (1) 

(1) Ante, p. 40. 
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1873 Feb. 14. Benjamin, Q.a (BaH, Q.C^ and /. JZ. UeUar with 

Mobbuon" him), argaed for the appealing defendants. 

^ Holker, Q.C, (Bersdidl, Q.C., and MeCanndl with him), for the 

UHIYEB8AL plaintiff. 

InbubangeCo. The mle below was granted on the gronnd (amongst others) 

that the verdict was against the weight of evidence (1), but it 

was only made absolate on the ground of misdirection ; and no 

leave was given to the plaintiff to appeal on that part of the rule 

which related to the alleged misdirection as to LhycTs Lists, on 

which the Court below were unanimous. The appeal was there* 

fore confined to the alleged misdirection as to election. On the 

argument of the appeal, however, Holker, Q.C^ beside urging the 

arguments used below on that pointy contended also that the 

verdict was wrong ; but the Court refused to allow this matter to 

be gone into. 

Cur. adv. vulL 

May 10. The judgment of the Coubt (Bhickbum, Keating^ 
Mellor, Lush, Honyman, J J.) was delivered by 

EoNTHAN, J. This is an appeal by the defendants from a 
decision of the Court of Exchequer, making absolute a role 
obtained by the plaintiff for a new trial. 

The action was brought by the plaintiff, the owner of the ship 
Cambria^ on a policy on chartered freight, dated the 12th of 
October, 1870, for 5002. The defendants pleaded, among oth^ 
pleas, concealment of a material fact. The case came on for trial 
before Blackburn, J., at the Liverpool Winter Assizes, 1871. The 
following were the facts proved, so £etr as is material to the 
question before us: The insurance in question was effected by 
the plaintiff through his brokers in London, Messrs. Previte & 
Greig. On the 8th of October, 1870, the plaintiff gave orders to 
his brokers to insure 5000Z. on the ship and 50007. on freight^ and, 
on the 10th, he sent to Messrs. Previte & Greig a telegram in the 
following words : " 10th October, 1870. Since writing Saturday, 
paragraph in Mercury, ' Cambria, quaere Cameo, from New 
Orleans, aground on North Breaker.' To«day's Mercury says: 
'The vessel on the North Breaker, reported yesterday as the 

(1) See ante, p. 48. 
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Cambria, is stated to be the Cameo from New Orleans/ Can you isrs 
find out at Lloyd's ? Let me know by wire before acting." The "mobbibon" 
broker, upon receipt of the orders and telegram, proceeded to J^ 
endeavour to ascertain whether the ship reported to be aground Univbbbal 
was or was not the Cambria. He accordingly (as was admitted InsubanobGo. 
on the part of the defendants), in good faith, proceeded to cover 
the risk, and prepared the usual slip, and, on the 12th of October, 
1870, a line of 5007. was taken by the defendants' assistant* 
underwriter, Mr. Prichett (in the absence of Mr. Fisk, the prin- 
cipal underwriter), and that slip was initialed by him. 

The broker did not communicate to Mr. Prichett the orders he 
had received from the plaintiff or the telegram of the 10th, or 
give the underwriters the opportunity of judging for themselves 
whether the ship reported to be aground was or was not the 
Cambria. 

Information relating to the grounding of the Camiria had 
appeared in Lloyd^s List of the 8th of October, but, by mistake, 
had not been inserted in the loss book, and was not so inserted 
till the 12th of October, after the risk had been taken by the 
defendants. This was seen by Mr. Prichett shortly afterwards on 
the same day, and he then learnt from the broker that he had 
been in possession of the information which he had not com- 
municated to him. 

It vms admitted that in edeeting marine insurances the matter 
is considered merely as negotiation till the slip is initialed, 
but that when that is done the contract is considered to be 
concluded. 

It was proved to be the usage of underwriters to issue a 
stamped policy in accordance with the slip, notwithstanding 
anything that might happen after the initialing of the slip. But 
it was not stated to be the usage to do so without protesting or 
notifying to the assured that it was the intention of the under- 
writers, notwithstanding the delivery of a stamped policy, to 
rely on the concealment^ and as, in general, the concealment is 
not discovered till after the policy is issued, there probably was no 
usage on the subject. 

It was further proved to be the practice of the defendants 
always to date the policy as of the date of the slip, and that the 
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1873 ordinary course of business in the defendants' office is, that the 

MoBBisoir sUp^ ^^^ being initialed, are sent from the underwriters' depart- 

^ ment to the secretary's department, and there stamped policies 

Univebsal are filled up by the clerks in accordance with the slips, and 

Marine . 
Ihsu&akosOo. signed by the directors, and left in the office until called for by the 

brokers. Accordingly, the clerks filled up a stamped policy in 
accordance with the slip, dating it as of the 12th of October, 1870, 
and this was executed by the directors on the 14th or 15th of 
October, and deposited in the usual way in the office, and taken 
away by the broker's derk on the 14th or 15th. In the mean- 
time, viz., on the 13th of October, Mr. Fisk had returned to 
London, and was then informed by Mr. Prichett of the cir- 
cumstances attending the taking of the risk, and that the in- 
formation had not been communicated to him, but it did not ap- 
pear that Mr. Fisk took any. steps in the matter, though he 
stated that he was the person whose duty it would be, on ascertain- 
ing there had been a concealment^ to determine whether the 
insurance should be carried out. 

On the 19th of October, news was received that the ship lost was 
the Cambria, and the defendants on the next day gave notice to 
the brokers that they repudiated all liability. Except this, 
the defendants never gave any notice to the plaintiff or his brokers, 
or protested in any way against being liable on the policy. The 
premium was debited to the broker in the usual way, but was not 
payable till the 8th of November, and wi^ tendered to the defend- 
ants after the 20th of October, but refused by them. 

The learned judge told the jury that when an underwriter dis- 
covers that there has been a material concealment in effecting the 
insurance, he is not bound to put an end to the policy, but has 
a right at his election to say, ** ' Tou have been guilty of a conceal- 
ment which would entitle me to determine the policy, but I prefer to 
goon with it;' • • • but he cannotsay, * I elect to go on,' and theSi 
when he hears there is a loss, say, * Now, that I hearthereis a loss 
I will not recognise the policy.' ... He cannot keep the contract 
and get rid of it too. He has a right to say, 'Take back your pre- 
mium and make the contract a nullity.' He has also a right to 
say, ' You have done what has entitled me to get rid of the contract, 
but I will keep the premium and go on.' He has a perfect right to 
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do either of those things, and when he has got notice of the conceal- 1873 
ment^ he is bound to make his election within a reasonable time ; mobmson 
he IB not bound to do it with desperately hot speed. A man cannot f^ 
wait to take his chance, he must elect within a reasonable time." Ukh-bbsal 

The learned judge then examined the eTidence, and pointed out InsubahceGo. 
to the jury that Mr. Prichett knew on the 12th of the concealment 
by the broker ; that on that day he told Mr. Fisk so, and that Mr. 
Fisk was the man to determine whether the premium should be 
returned ; that he knew on the 13th of October of the non-dis- 
closure, and that he might have returned the premium, or had a 
right to say he would return the premium, and that the return of 
the premium would indicate that he considered that he was not 
liable ; that no doubt, if he had offered to return the premium, Mr. 
PrevitS*8 answer would have been, * I will not take it,' but still that 
Mr. Fisk had no right to hold the premium ; that he could not play 
fast and loose ; but must either adopt or refuse it « 

The learned judge further told the jury that, although a good 
deal had been said about the slip and the stamped policy, he thought 
that^ as regarded that part of the case, it made no difference what- 
ever, and remarked, that he believed (though the jury probably 
knew better than he did) that it had been quite correctly stated 
that the putting it on the slip was considered in fair dealing and 
mercantile understanding as being the contract, as if it were made 
on that day. That this would equally apply if the contract had 
actually issued as a stamped policy. The learned judge again 
drew the attention of the jury to the fact that Mr. Prichett knew 
of the concealment on the 12th, and Mr. Fisk on the 13th, that it 
was not till the 20th, after the news of the loss, that any step was 
taken by the defendants, and he then asked the jury, *' Do you 
think that the defendants, having the opportunity (taking into 
account that they should make the election within a reasonable 
time), had elected to go on with the contract ? If so, that puts an 
end to the defence. On this I express no opinion at all. I leave 
this entirely to you." 

Four questions were left by the learned judge to the jury. The 
first is immaterial as regards the questions before us. In answer 
to the second, the jury found that the concealment was a material 
one. In answer to the third, viz., whether the broker had a right 
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1878 to suppose that the underwriters were acquainted with Lloyd's 

~ Mo^moiT Li^9 tli^y said, No. In answer to the fourth question, — did the 

^ defendants' company, after knowledge that the broker had not dis- 

UmvBBSAL closed this fact, elect to treat the policy as subsisting ? — the jury 

MaBINS 1* J XT 

iKsuBANOBCk). replied, JNo. 

The learned judge thereupon directed the verdict to be entered 
for the defendanta 

In Hilary Term, 1872, Mr. Holker, for the plaintiff, obtained 
a rule nisi for a new trial on the ground of misdirection, the mis- 
direction alleged being, that the learned judge ought to have told 
the jury that the defendants were to be presumed to know the con- 
tents of Lloyd's Lists, and that the plaintiff was not bound to com- 
municate information contained in them, and that, on the facts 
found, with reference to the execution of the policy without protest 
after knowledge of the concealment, the judge ought to have 
directed the jury to find for the plaintiff; and also on the ground 
' that on the question of election, the verdict was against the weight 
of evidence. After argument, the rule was made absolute for a new- 
trial by the majority of the Court of Exchequer (Martin and Bram- 
well, BB., Cleasby, B., dissenting). 

From this decision the defendants appealed, and we have now to 
determine whether the case ought to go down to a new trial 

Upon the argument, it was admitted by Mr. Holker, who appeared 
for the plaintiff, that as the Court of Exchequer was unanimous on 
that part of the rule relating to Lloyd's Lists^ and as no leave to 
appeal was given, it was not open to him to contend before us that 
the verdict could be upset on that ground. He also admitted that 
he could not contend that as matter of law the judge was bound to 
tell the jury that the circumstances before mentioned relating 
to the delivery of the policy amounted to an election to go on with 
the insurance. But he drew our attention to the facts that the 
defendants had made no fresh entry in their books ; that they had 
not struck out the debit of the premium ; and that the usage as 
found was only a usage to deliver out a stamped policy, so as to 
enable the assured to raise the question ; and that it was not found 
to be the usage to deliver it without a protest or reservation of the 
underwriter's rights ; and he contended that the learned judge 
ought to have told the jury that the defendants by not protesting 
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wben they issued the policy (as was done by the underwriters in 1873 
the case of Nicholson v. Power (1), and by remaining quiescent mobbisok^ 
from the 13th of October, when Mr. Fisk became aware of the con- rj^ 
cealment^ down to the 20th of October, when they became aware Univkmal 
of the loss of the ship, had allowed the plaintiff to remain under iNsuBANosCk). 
the belief that he was insured, and could not, on hearing of the loss, 
repudiate their liability. He further submitted, that the learned 
judge ought to hare explained to the jury what amounted to the 
exercise of election, and that his omission to do so was equivalent 
to a misdirection. 

In our opinion, this contention is ill founded. The law as to the 
rights of a person who has been induced by fraud to enter into a 
contract has recently been laid down by this Court in the case 
of dough y. London and North Western By. Co. as follows (2) : 
** The fact that the contract was induced by fraud did not 
render the contract void, or preyent the property from passing, but 
merely gaye the party defrauded a right, on discoyering the fraud, 
to elect whether he would continue to treat the contract as binding, 
or would disaffirm the contract and resume his property. This was 
not controyerted at the bar, and it is not necessary to cite autho- 
rities for it And we further agree that the contract continues 
yalid till the party defrauded has determined his election by avoid- 
ing it And, as stated in Com. Dig. Election, C. 2, if a man once 
determines his election it shall be determined for ever; and as is 
also stated in Com. Dig. Election, C. 1, the determination of a man's 
election shall be made by express words or by act. And, con- 
sequently, we agree with what seems to be the opinion of all the 
judges below, that if it can be shewn that the London Pianoforte 
Company have at any time after knowledge of the fraud, either by 
express words or by unequivocal acts, afi^rmed the contract, their 
election has been determined for ever. But we differ from them 
in this, that we think the party defrauded may keep the question 
open so long as he does nothing to affirm the contract. The prin- 
ciple is precisely the same as that on which it is held that the land- 
lord may elect to avoid a lease and bring ejectment when his tenant 
has committed a forfeiture. If with knowledge of the forfeiture, 

(1) 20 L. T. (K S.) 580. (2) Law Rep. 7 Ex. at p. 34. 
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1873 by the receipt of rent* or other unequivocal act^ he shews his inten- 
MoBRiBON tion to treat the lease as subsistingy he has determined his election 

rj^ for ever, and can no longer avoid the lease. On the other hand, if 
UiovxasAL by bringing ejectment he unequivocally shews his intention to treat 
InsubangbCo. the lease as void, he has determined his election and cannot after- 
wards waive the forfeiture : Jones v. Carter. (1) We cannot do better 
than cite the language of BramweU, B., in Crofl v. Lwmley (2), 
which precisely expresses what we mean. He says ' The common 
expression ^ waiving a forfeiture," though sufficiently correct for 
most purposes, is not strictly accurate. When a lessee commits a 
breach of covenant on which the lessor has a right of re-entry, he may 
elect to avoid or not avoid the lease, and he may do so by deed or 
by word ; if with notice, he says, under circumstances which bind 
him, that he will not avoid the lease, or he does an act inconsisteiit 
with his avoiding, as distraining for rent (not under the statute of 
Anne), or demanding subsequent rent, he elects not to avoid the 
lease ; but if he says he will avoid, and does an act inconsistent 
with its continuance, as bringing ejectment, he elects to avoid it 
In strictness, therefore, the question in such cases is, has the lessor, 
having notice of the breach, elected not to avoid the lease ? or has 
he elected to avoid it ? or has he made no election T In all this 
we agree and think that, mutatis mutandis, it is applicable to the 
election to avoid a contract for fraud. In such cases the question 
is, has the person on whom the fraud was practised, having notice 
of the fraud, elected not to avoid the contract ? or has he elected 
to avoid it ? or has he made no election ? We think that so long 
as he has made no election, he retains the right to determine it 
either way, subject to this, that if, in the interval whilst he is deli- 
berating, an innocent third party has acquired an interest in the 
property, or if, in consequence of his delay, the position even of the 
wrongdoer is affected, it will preclude him from exercising his 
right to rescind. And lapse of time without rescinding will furnish 
evidence that he has determined to affirm the contract, and, when 
the lapse of time is great, it probably would in practice be treated 
as conclusive evidence to shew that he has so determined. Bat we 
cannot see any principle, and are not aware of any authority for 
saying, that the mere fact that one who is a party to the fraud has 
(1) 15 M. W. 718. (2) 6 H, L. 0. at p. 705 ; 27 L. J. (Q. B.) at p. 330. 
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issned a writ and commenced an action before the rescission, is 1873 
such a change of position as would preclude the defrauded party hobbiso.n 
from exercising his election to rescind." ^^ 

In the case now before us, the learned judge expressly told the U^vmsaj 
jnry that if the defendantd had elected to go on they could not IhsubangeGo. 
afterwards^ on hearing of the loss^ repudiate their liability ; and 
left to the jury to say whether the defendants had elected to go on 
with the contract, calling their attention pointedly to the fiEU^tthat 
Mr. Fisk, whose duty it was to determine the question whether 
the insurance should be repudiated, knew all the circumstances on 
the 13th, and that nothing was done by the underwriters to repu- 
diate their liability till the 20th, after the receipt.of the news of 
the loss. 

It is true that the learned judge told the jury that he himself 
attached no weight to the handing out of the stamped policy. But 
even if we were of opinion that more weight might have been 
attributable to this view than was giyen to it by the learned judge, 
this wonld not amount to a misdirection, nor can we see that the 
learned judge failed in any way properly to explain to the jury the 
nature of an act of election. 

The learned judge further told the jury that they were to con- 
sider whether the election was exercised within a reasonable time, 
telling them that the party entitled to elect must do so within a 
reasonable time. It is not necessary to consider whether this 
direction is correct, or whether the party entitled to elect may not 
do so at any time, imless in the meantime he has elected to affirm 
the contract, or unless the rights of third parties hare intervened, 
or the other party to the contract has altered his position, under 
the belief that the contract was a subsisting one ; for, if the latter 
be the correct view, the direction of the learned judge was too 
favourable to the plaintiff, and of course he cannot complain 
of it. 

Ij^ indeed, it had appeared that, in consequence of the delay and 
of the absence of protest by the defendants, the plaintiff's position 
had been altered, and he had thereby been induced to believe that 
the defendants intended to waive their right to avoid the contract 
of insurance, and had consequently abstained from effecting in- 
surance elsewhere, we should probably have thought that, though 
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1873 there had been in fact no exercise by the defendants of their right 
HoBBiaov of election, the case fell within the view taken in Chugh v. London 
f^ cmd North Western By. Co, (1), and that this question onght to 
^^J^™*^ have been submitted to the jury. But, in truth, although the 
IxsubahcbGo. plaintiff was examined as a witness on iiis own behalf, he did not 
assert that he was induced by the defendants' conduct to think the 
policy a binding one, and consequently abstained from effecting a 
fresh policy ; and, looking at the letters that passed between the 
plaintiff and his brokers, set out in Appendix C. to the case (which 
shew that the broker could not succeed in covering the ship or 
freight for any amount beyond that already effected), it is impos- 
sible that any ^ch case could have been successfully made, and 
we therefore think that the learned judge would have been wrong 
had he left any such question to the jury. 

It remains only to examine the reasons given by Martin and Bram- 
well, BB., for granting a new trial. The letters to which we have 
alluded do not appear to have been brought before those learned 
judges, and we cannot help thinking that if their attention had 
been drawn to them they would probably have arrived at a dif- 
ferent conclusion. Martin, B., treats the case as one of estoppel ; 
but, according to a long series of cases like Piekard v. Sears (2), 
the estoppel would only arise on proof that the plaintiff had been 
prejudicially affected by a belief that the defendants were treating 
the contract as binding. 

Bramwell, B., does not rest his judgment precisely on this 
ground, but it is evident that he was a good deal influenced by the 
belief that the defendants' silence prevented the plaintiff insuring 
elsewhere, which, as we have pointed out, was not the case. 

The learned Baron seems to have thought that it was the duty 
of the defendants, within a reasonable time after discovering the 
concealmenty to notify to the plaintiff their intention to avoid the 
policy, and that by not doing so, and handing out the policy with' 
out objection, they, in the absence of any evidence to explain their 
conduct, entitled the assured to treat it as an election not to 
avoid the contract. It is to be observed that he does not go to 
the length of saying that Blackburn, J., ought to have told the 
jury that the handing out of the policy without protest did, in 
(1) Law Rep. 7. Ex 26. (2) 6 A. &. E. 469. 
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point of law^ amonnt to an affirmance of the contract, which' pre- 1873 
eluded the defendants from afterwards raising the question ; but Morrison"^ 
that he ought to have left to them the circumstances of the case, ^^^ 
as putting the burden of proof on the defendants to shew that the VmvEuujj 
plaintiff did not understand, or had no right to understand, the InsvrancbCo. 
conduct of the defendants as an election. For the reasons already 
given we think this is not so, and that, if there realty was no elec- 
tion, it is wholly immaterial whether the plaintiff understood, or 
had a right to understand, the conduct of the defendants as amount- 
ing to an election, unless under that belief he altered his position. 

For these reasons we think that the charge of the learned judge 
is not open to any of the objections made to it. 

It was, however, further contended by Mr. Holker, that, though 
an application for a new trial on the grom^d of the verdict being 
against evidence cannot be carried to the Exchequer Chamber, it 
was competent to him, in supporting the judgment of the Court 
below, to rely on the alleged unsatisfactory character of the verdict 
as a reason for allowing the rule for a new trial to stand. We are, 
however, clearly of opinion that it is not so ; sitting here as a court 
of appeal, we have no jurisdiction to deal with anything but matters 
of law, and cannot entertain the question whether the verdict be or 
be not unsatisfactory, or any other question of mere discretion. 

The result is that the judgment of the Court of Exchequer must 
be reversed, and the rule for a new trial discharged. 

Judgment reversed. 

Attorneys for plaintiff: Sharpe, Parker, dt Co. 
Attorneys for defendants : Hwmae d HoUams. 
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Ig73 GREEN r. BEACH. 

June 13. County Court— Juri$didi<nh^(Jau$e of Adion-^1 A 32 Vict. e. 142, 8. 1— 

Prohibition, 

The plaintiff and defendant dwelt and carried on bnsineflB in the distrietB of 
the B. and L. ooaniy ooorts lespectiyely. The plaintiff offered verbally at B. to 
buy of the defendant .certain cottoo. The defendant accepted that offer at L., 
signing a sold note, which he fiorwarded to the plaintiff at B. The cotton was 
to be and was delivered at L. The plaintiff aliegad that there had been short 
delivery, and entered a plaint for damages, by leave of the rq^trar, in the B. 
county conrt Upon motion for a writ of prohibition :— 

Hdd, that the offer at B. was a part of the canse of action, and therefore, 
that the judge had jurisdiction under 30 & 31 Vict c. 142, s. 1. 

The plaintiff is a cotton spinner residing and carrying on 
business at Blackburn within the district of the county court 
there. The defendant is a merchant residing and carrying on 
business at LiverpboL On the 5th of March the defendant's 
agent^ who himself resides at Preston, called on the plaintiff at 
Blackburn, and brought under his notice seyeral Iota of cotton. 
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amotuiting to nxty-six bales, which the defendant proposed to selL 1873 
The plaintiff offered verbally 9^ per ponnd, and the defend- a»w» 
ant's agent, on his return to Preston the same eyening, telegraphed Bilm. 
this offer to the defendant, who, after consideration, resolved to 
accept it, and accordingly, on the 7th of March, forwarded by 
post to Blackburn a sold note of the cotton, signed at Liverpool. 
In the same letter was inclosed a bought note, which the plaintiff 
signed at Blackburn, and there handed to the defendant's agent 
The cotton was to be delivered at Liverpool, and was delivered 
there. The plaintiff alleged that the [weight delivered was less 
than the invoice weight, and commenced proceedings by plaint in 
the Blackburn County Court, with the leave of the registrar, to 
recover damages for short delivery. Liverpool is not within the 
Blackburn County Court district. 

BuUer moved for a rule calling on the plaintiff and the judge 
-of the Blackburn County Court to shew cause why a writ of pro- 
hibition should not issue to the judge on the ground that there was 
no jurisdiction. (1) Li this case the cause of action arose wholly 
at LiverpooL It was there that the contract on which it is sought 
to charge the defendant was made by his signing the sold note, 
and there that the alleged breach was committed. Nothing 
occurred at Blackburn beyond the verbal offer of the plaintiff, 
which is no part of the cause of action : Aris v. Orchard (2) ; 
Neweombe v. De Bobs, (8) The cause of action is made up of the 
contract and the breach, and the contract is made, not where the 
offer is made, but where it is accepted. 

[PoiJiOCE, B., referred to Borthwich v. WaiUm (4), where a 
verbal order for goods was treated as a material part of the cause 
of action in proceedings to recover the price.] 

The order in that case was the contract. Here there was no 
contract binding on the defendant except the sold note. 

(1) The County Court Act, 1867 the judge or registrar, " in the county 

(30 & 31 Vict. c. 142), s. 1, enacte court, in the district of which the 

^t a plaint may be entered in the cause of action or suit wholly or m 

county court within the district oi part arose." 

^hich the defendant shaU dwell or (2) 6 H.&N. 160; SOL. J. (Ex.) 21. 

<arry on business at the time of bring- (3) 2 E. & E. 271 ; 29 L. J. (Q. B.) 4, 

ing the action or suit, or by leave of (4) 15 C. B. 501 ; 24 L. J. (a P.) 83. 

B 2 3 
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1878 Eellt, O.B. The first section of the County Court Act of 1867 

a uwmr enables a plaint to be entered, by leave, in the county conrt, in 
BiAGE ^^ district of which the cause of action or suit wholly or ^'in 
part " arose. Here the offer of the plaintiff was made at Blackburn 
within the district of the Blac]cbum County Court, and I think, 
therefore, that the cause of action arose ^'in part" there. The 
offer, though not of itself a contract^ was, in my opinion, a part of 
the cause of action. Moreoyer the bought note was signed in 
Blackburn. 

Martin and Pollock, BB., concurred. 

Bute refused. 

Attorneys for plaintiff: Gregory ^ Bowdiffes, dt Co., for BuUf 
Stone, it Fletcher, Liverpool. 



jj^ 2. BAXBY AND Akothbe v. HENNETT and Anothkb. 

PatefU^PriorUy in cu^ual Sealing— Date of Appiicationr^lS cfc 16 Vid. c. 83, 

8. 24. 

Two patents for the same inyention were applied for on the 20th and 23rd of 
July, 1867, respectively. The patent applied for on the 23rd of July was 
actually sealed before that applied for on the 20th of July, but each patent was 
dated aa of the day of application : — 

EM, that under the 15 & 16 Yict. c. 83, s. 2i, the patents took effect as upon 
the days on which they were applied for respectiyely, and therefore acta done by 
virtue of the patent applied for on the 23rd of July were infnngements of the 
patent applied for on the 20th of July. 

Dbclabation by John Saxby and J. 8. Farmer, that the plaintiff 
Saxby was the true and first inventor of an inyention of a certain 
new mannfactnre, that is to say: *' Improvements in the me- 
chanical contrivances and apparatus employed for locking, and for 
actuating or setting in motion the locking and interlocking gear 
used, or intended to be used, for regulating or governing the 
action and movement of railway points and signals in relation to 
each other," as the same was described in the specification amended 
by the disclaimer and memorandum of alteration hereinafter men- 
tioned; that thereupon Her Majesty, by letters patent bearing 
date the 20th of July, 1867, granted to Saxby, his executors, &c., 
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the sole privilege to make, &c.,'the said invention within the United ^^ 
Kingdom for fourteen years from the 20th of July, 1867, subject Saxbt 
to a condition that Saxby should, within six months next after the 
date of the letters patent, cause to be filed in the Patent Office an 
instrument under seal, particularly describing the nature of the 
invention, and subject also to certain other conditions as to the 
payment of stamp duty ; that Saxby fulfilled the conditions, and 
afterwards, by deed duly registered, assigned one-half share in the 
letters patent to the plaintiff Farmer; that a disclaimer and 
memorandum of alteration, pursuant to the statutes in such case 
made and provided, was duly entered and filed; and that after the 
assignment and disclaimer the defendants infringed the said 
letters patent, otherwise than in relation to the parts of the inven- 
tion so disclaimed and altered [averments of plaintiffs' interest in 
'the patent right infringed, and of damage; and claim for an 
injunction and account]. 

Plea: That one Walter Easterbrook was the true and first 
mventor of an invention of a certain new manufacture, that is to say, 
^' improvements in machinery for actuating, setting in motion, lock- 
ing, interlocking, and controlling railway points and signals," and 
thereupon Her Majesty, by letters patent bearing date the 23rd of 
July, 1867, granted to Easterbrook the sole privilege to make, &c., 
the said invention within the United Kingdom for fourteen years 
from the 23rd of July, 1867, subject to the condition that Easter- 
brook should, within six months next after the date of the letters 
patent^ cause to be filed in the patent office an instrument under 
seal particularly describing the nature of the invention, and subject 
also to certain other conditions as to the payment of stamp duty ; 
that Easterbrook fulfilled the conditions ; that the alleged infringe- 
ments were in respect of certain apparatus comprised in and 
iK^cording to the above-mentioned invention and letters patent, and 
were made and done by the defendants under the orders and 
superintendence of Easterbrook and on his behalf; and that the 
said letters patent in the declaration mentioned, bearing date the 
20th of July, 1867, were granted, and the condition as to the said 
instrument was fulfilled at a time subsequent to the time when the 
said letters patent were granted to Easterbrook, and to the fulfil- 
ment by him of the aforesaid conditions by him to be performed. 

Demurrer and joinder. 



V, 
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1873 The 15 & 16 Yict a 83 (Patent Law Amendment Act» 1852)^ 

a^^nw ^ 8. 23, enacts that it shall be lawful (the Act of the 18th year of 
Hen. 6, c 1, or anj other Act notwithstanding) ^to cause any 
letters patent^ to be issaed in ptursnanoe of this Act, to be sealed 
and bear date as of the day of the application for the same . . • • 
or where the law o£Bcer to whom the application was referred, or 
the Loard GhanoeUor, thinks fit and directs, any snch letters patent 
as aforesaid may be sealed and bear date as of the day of the seal- 
ing of sach letters patent, or of any other day between the day pf 
sodi application • • • . and the day of such sealing/* Sect 24 enacts- 
that ** any letters patent issaed nnder this Act, sealed and bearing 
date as of any day prior to the day of the actual sealing thereof, 
shall be of the same force and yalidity as if they had been sealed 
on the day as of which the same are expressed to be sealed and 
bear date; provided always that, saye where such letters patent 
are granted for any inyention in respect wheteot a complete speci- 
fication has been deposited upon the application for the same 
under this Act^ no proceeding at law or in equity shall be had 
upon such letters patent in respect of any infiringement conomitted 
before the same were actually granted." 

HerseheU, Q.O. {A. JB. Pode with him), in support of the de- 
murrer. The plaintifis' patent was actually sealed aftar Easter- 
brook's, under which the defendants justify. But the Crown 
cannot derogate from its own grant, and notwithstanding the terms 
of the Patent Law Amendment Act, 1852, ss. 23, 24, permitting 
patents to be antedated, it must be taken that the date of the 
actual granting of the patent is the date to be looked at as between 
riyal patentees. Here Easterbrook's patent was sealed first in 
point of time, and the plaintiffs' patent, although when sealed 
it professed to be antedated, could not be antedated to the preju- 
dice of Easterbrook : JEx parte Boies (1) ; Ex parte Henry (2) ; Hx 
parte Scott. (3) The antedatmg of the letters patent to the plain* 
tiff Sazby was improyideni^ so far as Easterbrook's rights were 
concerned, and it must be taken that> as regards him, the grant 
was yoid ; and, being yoid, it is not necessary to proceed to repeal 
the grant by sci. fa. 

(1) Law Rep. 4 Ch. 577. (2) Law fiep. 8 Ch. 167. 

(3) Law Rep. 6 Ch. 27i. 
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EoOcer, QXJ. (21 AsUm^ Q.O., and Macrory with him), was not 187S 
called upon to argue fop the plaintiffs. sum 

V. 

Eellt, C.B. I am of opinion that the plamtiffi are entitled to ^"***^' 
our judgment. The scheme of the Patent Act (15 & 16 Vict. 
c. 83) is to entitle the Crown to grant letters patent to the author 
or first inyentor of a new machine^ and where two or more persons, 
at much about the same time, belieye that they have invented the 
same machine, the legislature provides a mode of coming before 
the attorney or solicitor-general for the purpose of getting the 
patent sealed. The application is made by delivery either of a 
provisional or complete specification ; and this application is adver* 
tised, together with the titie of the proposed invention, and all 
who are interested in such matters have an opportunity of know- 
ing about it. Notice is given by the patentee at each stqp, and any 
one interested may lodge a caveat against the grant of the patent. 
In this case the plaintiff Saxby's application bore date on the 
20t2i of July; the defendant's was a few days later. He had 
warning of the danger which he was in, but he lodged no caveat 
against the sealing of Saxby's patent. Nothing was done either by 
Saxby or Easterbrook to prevent the patent of the other from 
being sealed, and eventually both were sealed, the sealing of 
Easterbrook's being prior in point of time. Had he objected, the 
Lord Chancellor, to whom in these cases an appeal from the deci- 
sion of the law officers of the Crown lies, might have declined 
to seal Saxby's patent; but he did not object, and accordingly 
both patents were sealed. Now of the competency of the Crown 
to seal both there can be no doubt; and then the 24th section of 
the Patent Act comes into operation. By s. 23 the old Act of 
Hen. 6, forbidding the antedating of patents, is in effect repealed, 
and s. 24 enacts that letters patent, where antedated, are to be of 
the same validity as if sealed on the day they bore date. The 
Lord Chancellor is the judge of whether the grant shall be made, 
and what date it shall bear, but when once made this section ope- 
rates. In this case, therefore, Saxby's patent must be taken as 
dated before the patent of Easterbrook, and the plaintifib are 
therefore entiUed to judgment. 

Mabtik, B. I also think the plea is bad. Though it purports 
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1873 to be a plea of confession and avoidance it confesses notKing. It 
gj^j^Y ^^8 not allege that the improyementB patented by Easterbrook 
H %TT ^^® ^^^ ^°^® ^^*^ those patented by Saxby. It does not there- 
fore touch the canse of action. Further, even if it did, I do not 
think it would be a good plea, for after once Saxby's patent was 
sealed any objection to its validity is not matter for plea at all, 
but for scire facias to repeal the grant. 

Pollock, B. I am of the same opinion. It is contended that 
the decisions which have been referred to ought to lead lis to a 
different conclusion ; but I do not think that such is their effect 
Easterbrook might have objecjted ix> Saxby's patent being sealed, 
and possibly, according to those decisions, he would have been 
successful. But this not having been donOi when Saxby'a patent is 
sealed it must be taken, according to the Patent Act of 1852, 
s. 24, as having force from the day of its being applied fon 

Judgment for the plaintiffs. 

Attorney for plaintiffs : Faithfutt. 
Attorneys for defendants : Piideawi dt Son. 



June 5. HUME r. DRUYFF. 

Dd>tors Act, 1869, s. 6 — Arrest of Defendant — Prosecution qf Action — Deten- 
turn after Final Judgment, 

A defendant who has been arrested and imprisoned under the Debtors Act, 
1869 (32 & 33 Yici. c. 62), s. 6, on the ground that his absence from EnglaDd 
will prejudice the plaintiff '' in the prosecution of his action,*' cannot be kept in 
prison after final judgment has been signed. 

In this case Thrwpp moved to discharge the defendant out of 
custody. He had been arrested under s. 6 of the Debtors Act^ 
1869, which enacts that where the plaintiff, in any action in which, 
if brought before the commencement of that Act, the defendant 
would have been liable to arrest, proves at any time before 
final judgment, by evidence on oath to the satisfaction of a jadge, 
'^ that the plaintiff has good cause of action against the defendant 
to the amount of 50Z. or upwards, and that there is probable caose 
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for believing that the defendant is about to qnit England unless 1873 
lie be apprehended, and that the absence of the defendant from hx;mb 
England will materially prejudice the plaintiff in the prosecution dbuyff. 
of his action/' such judge may order such defendant to be arrested 
and imprisoned for a period not exceeding six months^ unless and 
until he has sooner giv/sn security not to go out of England with- 
out the leave of the Court. Final judgment had been signed for 
the plaintiff, and it was therefore contended that the defendant 
was entitled to be released : Day's Common Law Procedure Act, 
4th ed., p. 407, citing Yorkshire Engine Company v. Wripht. (1) 

Pdheram shewed cause in the first instance. Until the judg- 
ment is satisfied the action is still being prosecuted. The defend- 
ant's presence may still materially assist the plaintiff, for under 
the Common Law Procedure Act, 1854, s. 60, he may be ex- 
amined as to debts due to him, with a view to the plaintiff's 
attaching them. Li the case cited no reference was made to this 
circumstance, 

Thruppy in supporting the rule, referred to In re WHkins (2), 
^here it was held that the process of foreign attachment only 
authorized the detention of the debtor until final judgment. 

The Court (Bramwell, Pigott, and Cleasby, BB.) were clearly 
of opinion that ** the prosecution of the action " ended with final 
judgment, and that the defendant could not be detained in prison 
afterwards. They accordingly made the rule absolute. 

Bvle absolute. 
Attorney for plaintiff: Hoyle. 

Attorneys for defendant : Wright dh Son. 

(1) 21 W. R. 15. (2) Law Bep. 8 Q. B. 107. 
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1873 [IN THE BXGHEQX7SB OHAMBSBJ 

JtMM2a. 
GAKLAND v. JACOMB. 



B%U of Exchange — Acceptance^ what it admits — Ettoppd — Unauthorized 
Indonement hfoneof ttoo Farinen, 

B., a member of the finn of W. A? B., attorney t and foUciton, drew and indoned 
for indne to the plaintiff in the partnenhip name^ a hiU of exchang* payable to 
the Older oiW.&B^ whidi the defendant accepted without conaidezation. The 
indorsement was in respect of an entirely private matter of business between B. 
and the plaintiff, unconnected with partnership purposes ; B. had no authority from 
W. either to draw or indorse the bilL In an action by the indorsee against the 
acceptor, the defendant having traversed the indorsement : — 

Bdd, that the defendant was not estoppedfiiim shewing thai there had been no 
indorsement in £Act by the firm. 

Appeal against the decision of the Conrt of Exchequer making 
absolute a rnle obtained by the defendant to shew cause why a 
nonsoit should not be entered. 

The declaration was on a bill of exchange drawn by Messrs. 
Williamson & Blackburn on the defendant Agnes Jacomb^ requiring 
her to pay to their order 7521 three months after date, which bill 
was accepted by her and indorsed by WiUiamson & Blackburn to 
the plainti£ 

Flea, traversing the indorsement Issue. 

The cause was tried before Keating, J., at the Leeds Spring 
Assizes, 1872, when the following facts were proved : — 

The firm of Williamson & Blackburn consisted, at the time of 
the drawing and indorsement of the bill sued on, of Edward William- 
son and Arthur Blackbum, and carried on the business of attorneys 
and solicitors. The drawers' and indorsers' names were written 
by Arthur Blackburn. The transaction was not in any way con- 
nected with the partnership, but was entirely a private matter of 
business between Arthur Blackburn and the plaintiff, who knew that 
Williamson & Blackburn were a firm of attorneys, having had pre- 
vious business dealings with them, and also that Arthur Blackburn 
had indorsed this bill in the name of the firm. There was no con- 
sideration for the acceptance of the bill by the defendant, bat of 
this the plaintiff had no notice. Arthur Blackburn had no autho- 
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rity from his partner, Edward Williamson, either to draw or 1873 
indorse the bill, and the latter knew nothing about the bill until GABLijn> 
after it had been so indorsed. The bill was dishonoured when it be- j^^^ 
came due, and thereupon this action was brought. The learned 
judge, upon proof of the above facts, directed a verdict for the 
plaintiff for the amount of the bill, with leave to the defendant to 
move to enter a nonsuit on the ground that^ as Arthur Blackburn 
liad no authority fiom Edward Williamson to draw or indorse the 
bill, the allegation of the indorsement by the firm was not proved. 
A role was afterwards obtained accordingly which, upon the 31st 
May, 1872, the Court of Exchequer (Martin, Bnunwell, and Chan- 
nel!, BBb) made absolute. The plaintiff appealed. 

May 15. Kemflay, Q.O. (E. Lundey with him), for the appealing 
plaintiff. The defendant by her acceptance is estopped from 
denying that the bill was drawn by ** Williamson & BlaekbumJ' 
payable to their order. Further, she is estopped from denying the 
then capacity of each partner to indorse in the name of the firm : 
in other words, seeing the firm is a non-mercantile one, she is 
estopped from denying that each partner had actual authority 
from the other. 

[Keating, J. The defendant may have admitted a capacity to 
indorse, and yet may deny the indorsement in fact.] 

The acceptance by the defendant amounts to a representation 
that the bill could be indorsed by either partner for the firm, and 
it was so indorsed by one of them in fact. As far as the defendant 
^^ concerned, the bill was issued as drawn by the partnership, and 
when indorsed in the partnership name must be taken as regards 
her to be properly indorsed. That an acceptor admits not only the 
^wing, but the then capacity of the payee to indorse, is clear from 
PiU V. Chapehw (1); BraWiwaite v. Omrdiner (2); Taylor v. 
OrcJcer (3) ; Janes v. Dareh (4) ; BaUifax v. Lyie (6) ; Smith v. 
Varsaek.(fi) 

[QxJAiN, J., referred to AshpUd v. Bryan (7) ;) where an acceptor 

(1) 8 M. & W. 616. (6) 6 C. B. 486 ; 18 L. J. (C.P.) 65. 

(2) 8Q,B.478. (7) 8 B. & S. 474; 32L. J.(Q.B.) 

(3) 4 Esp. 187. 91; S. a in Ex. CL 6 B. & 8. 723 ; 

(4) 4 Price, 300. 33 L. J. (Q.B.) 328. 

(5) 3 Ex. 446; 18 L. J. (Ex.) 197. 
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1878 was not permitted to set up that the drawing and indorsement 
a4 itT.Aim " were in the name of a deceased person. 

Jaoomb. Keating, J., referred to Bobinson v. Yarrow (1), where it was 
held in the case of a bill drawn by procuration, that the accept- 
ance admitted the authority to draw, but not the authority to 
indorse.] 

The procuration might be withdrawn at any moment. 

A. WUU, Q.C.P contra. Bdbinsan v. Yarrow (1) is analogous .to 
this case. The authority to draw a bill is one thing ; the authority 
to indorse it another ; and, in that case, the two things are treated 
as perfectly distinct. Here Blackburn had no authority in &ct. The 
bill was drawn and indorsed, as the plaintiff knew, for a non-partner- 
ship purpose, and although it must be conceded that the defendant 
cannot deny the drawing by the firm, there is nothing to estop her 
from contesting the indorsement in fact It is said that because 
the capacity of the firm to indorse, when the bill was drawn, is 
admitted, the actual indorsement must be admitted also. But the 
case above referred to is conclusive against that contention. There 
was no evidence that the defendant had any intention that Black- 
burn should indorse and raise money on the bill. Moreover, even 
if Williamson had actually authorized Blackburn to indorse the bill 
as if it were a bill of an ordinary trading partnership, the plaintiff 
would still fail, because the indorsement was for the private purposes 
of the indorsing partner. 

Eemjilay, in reply, cited Carviek v. Vickery. {2) 

Cur. adv. vuU, 

June 23. The judgment of the Court (Blackburn, Keating, Brett, 
Grove, Quain, Archibald, and Honyman, JJ.) was delivered by 

Blackbubn, J. In this case the plaintiff sued on a bill of ex- 
change drawn by Williamson & Blackburn on the defendant 
payable to their order and accepted by her. It was indorsed in 
the name of the firm, Williamson & Blackburn. The material 
issue was on a traverse of the indorsement On the trial before 
my Brother Keating the plaintiff had a verdict with leave to 
move to enter a nonsuit. A rule having been obtained accordinglji 

(1)7 Taunt 455. (2) 2 Dougl. 663 (n). 
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was made absolute, and against that decision there was an 1873 
appeal Oablahd 

It appears from the facts stated in the case, that Williamson & ja^kb 
Blackbom were in partnership as attorneys, and that the bill was 
both drawn and indorsed by Blackburn in the name of the firm, 
without the knowledge of Williamson, and that Blackburn had no 
authority from Williamson, either to draw or indorse this bill. 

It is further stated in the case, and this is a very^material state- 
ment, that, though Blackburn indorsed it for value to the plaintiff, 
this transaction was not in any way connected with the partnership, 
bat was entirely a private matter of business between Blackburn 
and the plaintiff. The authority of one partner to bind the firm 
is thus stated by Parke, J., in Diekemon v. Valjpy (1). ** One partner 
does communicate to the other all authorities necessary for carry- 
ing on the partnership, and all authorities usually exercised by 
partners in the course of that dealing in which they are engaged." 
And from this it follows that where the course of dealing is such 
as to make it the usual course to draw and indorse bills in the 
name of the firm each partner has authority to do so for partner- 
ship purposes. But the business of attorneys is not such as to 
render it either necessary or usual to draw or indorse bills, and 
therefore a member of a firp of attorneys has not, as such, autho- 
rity to bind his firm, either by drawing or indorsing bills ; EJedtey v. 
Bainbridge (2) ; and therefore Williamson could not have been made 
hable on this bill, either as drawer or indorser. This was not 
disputed, but the defendant having accepted this bill, dravm by 
WUlianoson & Blackburn, is, as against an innocent indorsee, 
estopped from denying that it was duly drawn by that firm. The 
question mainly argued was, whether from that estoppel it followed 
that she was also estopped from denying the indorsement made by 
the same partner who drew the bill. 

If the defendant had accepted the bill with the .intent that 
Blackburn should indorse the bill, and so raise money on it, it 
iQight have been a serious question whether she would not have 
^n estopped from denying the indorsement; see Beeman v. 
Ihck (3) ; but no such fact is found. And in the absence of such a 
fa-ct, the acceptor (generally), though he admits the authority of the 

(1) 10 B. & C. at p. 140. (2) 3 Q. B. 316. (3) 11 M. & W. 251. 
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1873 person drawing the bill to draw it» does not admit the authority of 
Gablam) the same person to indorse it A doubt occurred to some of us 
jAocatB ^^^g ^® argument^ whether, if Williamson had reallj assented 
to the bill being drawn by his partner in the firm's name, payable 
to the order of the firm, he would not have conclusiyely established 
as against himself that the indorsing of this particular bill was 
necessary for the purposes of the firm, and consequently that his 
partner had the same authority to indorse it as he would have had if 
the business of the firm required the drawing and indorsing of bills. 
The decision of the Court of Queen's Bench in Lewis v. BeiBy (1) 
seems to involve in it this principle, unless it be supposed that 
there is a difference between surgeons and attorneys in this respect 
And if this were so, the question would rise whether the defen- 
dant is not bound by her estoppel to admit this prima facie autho- 
rity to indorse. But we do not think it necessary to decide this, 
for, supposing it had been the feict that Williamson & Blackburn 
had both drawn this biU, and that Williamson had in fact given 
to Blackburn all the authority to indorse it which a trading firm 
gives to one of its partners ; that would not have been an autiiority 
to indorse for a private purpose of the partner wholly unconnected 
with the partnership, and the plaintiff who took it in that way 
would not have acquired any title to the bill, uidess Williamson 
either expressly authorized or ratified the indorsement For the 
indorsement was made without actual authority, and the plaintiff 
when he took it knew it was beyond any apparent authority in 
Blackburn. 

Of course the plaintiff's title against the defendant arising from 
an estoppel cannot be better than it would have been had every- 
thing which the defendant is estopped from denying been literally 
true. 

We think, therefore, that the judgment below was right and 
should be affirmed. 

Attorney for plaintiff: Bushworih. 

Attorneys for defendant : Chau/nSerf Orowik^ d Spencer. 

(1) 1 Q. B. 349. 
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ROWLEY V. LONDON AND NORTH WESTERN RAILWAY 
COMPANY. 

Action under Lord CampbdTs Act (9 <fc 10 Vid. c 93)— FaZwe (f Life of 
Deceased — Value of an Annuity according to CartisU TMe9-^Evidence — 
Skilled WiiM88. 

At the trial of an action nnder 9 & 10 Yict. c. 93, brought for the betiefit of 
the mother, widow, and children of R., claiming damages from the defendants for 
haying by their negligence eanved the dea& of R,, it was proved that the de- 
ceased was tinder a covenant to pay his mother an annuity of 200?. during their 
joint lives. A witness was then called for the plaintiff who stated that he "was 
an ''acooontant," and that he had personal experience as to the mode in which 
iiismance business was conducted. He gave evidence, alter lefetring to pertain 
tables used by insurance offices calkd the ** Carlisle Tables,'' as to the aven^ 
duration of life of two persons of the ages of the mother and son respectively, and 
as to the price for which an annuity for the mother's life could be bought. The 
admissibility of this evidence was objected to by the defendants, and was ruled to 
be admissible. 

In summing up the learned judge directed the jury that they might, if they 
thought proper, calculate the mother's damages by ascertaining what was the sum 
which would purchase an annuity of 200?, for a person of her age, according to 
the average duration of human life ; and that in calculating the widow's and ohil- 
diea's damages they might, if they thought proper^ take as a guide the period of 
the probable duration of life of a person of the age of the deceased. On the argu- 
ment of a bill of exceptions tendered to the ruling of the learned judge in 
admitting the evidence and to his direction to the jury :— 

Seld, first (by Blackburn, Keating^ Grove, and Archibald, J J.}, that the witness 
^as competent to give evidence as to the probable duration of life and the price 
of the annuity, although not an actuaiy ; and (Brett, J., dissenting) that the 
evidence was relevant and properly admitted. 

Secondly, by the whole Court, that the direction to the jury as to the calcn- 
^tion of the mother's damages was wrong. 

By Blackbumy Seating, Grove, Archibald, and Honyman, JJ. The direction 
^as erroneous in not noticing the circumstance that the annuity of the mother 
was on the joint lives of herself and her son, and that it was only secured by the 
personal covenant of her son. 

By Hanyman, J. The direction was also erroneous in authorizing the jury to 
find the term for which an annuity is to be purchased^ solely by reference to the 
average duration of life, without taking into account the state of health of the 
particular annuitant. 

By Brett^ J. The only legal direotion to the jury would have been that they 
ought not to attempt to give damages to the full amount of a perfect compensa- 
tion for the pecuniary injury, but must take a reasonable view of the case, and 
give what they cousidered, under all the circumstances, a fair compensation ; and 
the direction was therefore erroneous, inasmuch as it left it open to the jury to 
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1878 vol. ii., p. 1228. The witness, it is true, stated he was acquainted 
Rowley with life assurance business, but that is not sufficient. Knowledge 
London and ^^ * subject, however ample, unless it is professional, does not 
North entitle a witness to speak to matters of opinion. Thus a layman, 
HA.ILWAT Co. though he may be learned, cannot be heard to expound the law : 
Sussex Peerage Case (1), overruling the opinion of Wightman, J., 
in Reg, \. Bent (2) But assumiug the witness was suflSciently 
skilled, the evidence ought not to have been admitted. The know- 
ledge of the price of an annuity for the mother's life, or for the 
joint lives of mother and son, was almost certain to mislead the 
jury, and was not a proper element to be introduced into their 
calculation of dame^es. 

Secondly: The direction as to the mode of calculating the 
mother's interest is obviously wrong. She was not entitled to the 
value of an annuity of 2007. for her own life, but only for the joint 
lives of herself and her son. 

Thirdly : No qualification was suggested as to the nature of the 
particular life. The tables are calculated on the lives of persons 
in ordinary health and vigour. Here there was nothing to shew 
that the deceased's was an average life. 

Lastly : The learned judge was wrong in telling the jury to take 
the value of an annuity according to the tables as a guide. These 
tables refer to an annuity secured by the Grovernment. In this 
case it was secured simply by the personal covenant of the deceased. 
The proper direction would have been that the jury must take a 
reasonable view of the case and give a fair compensation, and not 
consider the value of the deceased's existence as if they were 
bargaining with an insurance office. Such was in substance the 
direction of Parke. J., in Armsiworth v. South Eastern By. Co. (3), 
which is referred to without disapproval in Blake v. Midhnd 
By. Co. (4) ; although in the latter case evidence of the value of an 
annuity was given. 

Edwards (Orundy with him) for the plaintiff. The witness 
Adamson stated that he was *^ acquainted with the business of life 
insurance." He was, therefore, "skilled." There is no regular 
profession of actuaries in such a sense as to exclude the evidence 

(1) 11 CI. & F. at p. 134. (3) 11 Jur. 758. 

(2) 1 C. & K. 97. (4) 18 Q. B. 93 ; 21 L. J. (Q.B.) 233. 
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of any witness conyersant with the probabilities of the duration of 1878 
life. With regard to his reference to the Carlisle Tables, that is "Rowley 
unobjectionable. A mathematician might in the same manner loi^oJjj^.d 
refer to a table of logarithms, although without a separate calcula- ^^^^ 
tion he would find it impossible to say what the logarithm of a Batlwat Go. 
particular number was. The tables in each case are the recognised 
results of scientific research. 

[Blackburn, J. In Bickards y. Murdoek (1) Lord Tenter- 
den, C.J., says, with regard to the admission in eyidence of the 
opinion of underwriters as to the materiality of certain matters 
which had not been communicated by .the assured to an insurance 
company (at p. 540) : ** I know not how the materiality of any 
matter is to be ascertained but by the eyidence of persons con- 
versant with the subject matter of the inquiry.*'] 

The witness swore that he was ^^ conyersant with the matter" as 
to which be spoke. 

Again, the eyidence as to the present yalue of an annuity is 
admissible. Similar eyidence was giyen in Blake y. Midiand 
By. Co. (2) See also Bedfield on Carriers, p. 298. A mistake 
was no doubt made by all parties as to the calculation of the 
annuity on the •mother's life alone, but the exception is not 
addressed to that point As to the liyes being taken as ayerage 
lives, if the defendants desired to have them otherwise taken, they 
should have given evidence of their being defective. 

Holker, Q.O., in reply. 

Cur. adv. vuiU, 

June 26. The following judgments were delivered : — 

Blackbubn, J. In this case the plaintiff, as executrix of James 
Campbell Rowley, sued the defendants under Lord Campbell's 
Act, for the benefit of the mother, wife, and children of the deceased, 
for negligence occasioning the death of the deceased. 

It appears by the bill of exceptions that the mother was entitied 
to an annuity of 200Z. a year during the joint lives of herself and 
the deceased, secured by the personal covenant of the deceased, 
who was an attorney practising at Manchester, and that at the 

(1) 10 B. & C. 527. (2) 18 Q. B. 93; 21 L. J. (Q.B.) 233. 
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1673 time of his death he was forty years of age, and the moiber sixty- 

BowLBT 01^ It does not appear, on the bill of exceptions^ that any evidence 

LoKDos AKD ^^ given as to the state of health of either the deceased or his 

NoBTH mother. Nor does it appear, on the bill of exceptions, whether 

Bailwat Ca any and what evidence was given as to the means of the deceased 

It is clear on this statement that, as the mother had actoaUy lost 

the annnity of 2001. a year, it was material to asoertain what was 

the value of that tonnity ; a question whieh must, in addition to 

other contingencies, depend upon the probable ducation of the 

lives of the mother and her son. 

Now, with the view of ascertaining tike probaUa duration of a 
particular life at a given age, it is material to know what. is the 
average duration of the life of a peison.of that age. The partieular 
life on which an annuity is secuied may be unusually healthy, in 
which ei^ the value of the annnity would be greater than the 
average; or it may be unusually bad, in whidli oase the vahie 
would be less than the average; but it must be material to know 
what, according to experiencc/of insurance companies, the value «f 
an annuity secucsd on an average life of that agewoold be* In 
the present case, with a view of enabling iho' jiuy to estimate the 
value of the annuity, a witness was called who stated that' he vm 
an accountant, acquainted with the businessef insiiianoecnmpBBiesi 
and who referred to the> Carlisle Tables, te>*whidi» ha sakl, life 
insurance con^panies referred for obtaining' lafeimaitionastotbe 
average duration of lives. He gave evidenoe that, sceoftdiDg to 
those tables^ the average and probable duration of a life of fcity 
years is 27*6, and that of a life of sixty-one is 13*82 yean; and 
that the sum which would purchase an annuity of 20021 on tfaehfe 
of a person of sixty-one years is 20002. It is observable that as the 
mother's annuity was for the joint lives of herself and son, not fi)r 
her own life, this last question was not relevant, but that seems to 
have escaped notice. 

The first exception is as to the reception of this evidence. We 
think the average and probable duration of a life of that age waa 
material, and we do not see how that could be better shewn than 
by proving the practice of life insurance companies, who leatn it 
by experience. It was objected that the witness was not aa actuary, 
but only an accountant, but as he gave evidence that he was expo* 
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rienoed in the basineas of life insuTance, we think his evidence was 1878 
admissible, though sabjeot to remarks on its weight. We therefore bowlht 
think that the first exception cannot be maintained. LoNsoiir akx> 

The next exception is to the judge's direction to the jury, *' that North 
ihey might, if they thought proper, calculate the damages which Railway Co. 
the said mother of the deceased was entitled to recover by ascer- 
taining what is the sum which would purchase an annuity of 2002. 
a year, for a person sixty^ne years of age, aoocMrding to the average 
duration of human life.'' As the mother had lost an annuity tor 
the joint lives of herself i^ed sixty^-one^ and her son, aged forty, 
secured only by his personal covenant, it seems unobjectionable to 
direct the jury that they might estimate the damages to her by 
oaieulating what sum would buy her an equally good annuity. 
But three errors $ate pointed out in the direction given ; First, 
that she had lost an annuity for the joint lives of herself and son, 
and that an annuity for her own life only would be of considerably 
greater Talue. Second, that the value of an annuity, according to 
the evidence given, would be that of an aixnuity on an average life, 
And that the jury ought to have been told to make an allowance 
for any dcfeet in the health of the li&. Third, that the value of the 
&iUMut3i( ^obeh toil the evidence was the Talue of 'an annuity on 
Govecnment or other very good security, and that the annuity 
lost was that secured by the personal covenant of the deceased, and 
tbeie£am oimmA less valua^ • 

We think that as far as the second of these objections is con- 
cerned, -the jurymigbfe properly be directed to consider the lives 
in question as average lives, unless there was some evidence to 
the contrary ; and if there was evidence to the contrary, the party 
excepting dught to have placed it on the bill of exceptions. 

But the flri9t and third of these exertions seem well founded. 
The mistake ki the first is so obvkms when ttttention is called to it, 
that we can but suppose it to have been a slip, which would have 
been'correoted lat once if it had been pointed out ; and if we could 
suppose that the counsel for the defendant had lain by to take 
advantage of such a slip, we would not permit them to do so. But 
though the error oceunred in taking the evidence of the witness, 
and agadn in the sanmrning up, it seems to have eiteaped the notice 
of every one, as well of tlie counsel for the defendant as of the 
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1878 judge and of the counsel for the plaintiff; and though the counsel 
Bowlet" excepting to the charge of a judge is bound to point out to him 

LoHDmr AKD ^^* ^* ^ ^® asserts is wrongy in order that the judge may, if he 
NoBTH thinks fit, withdraw or correct his direction in that respect, he is 

Bailwat Co. not bound to tell the judge what he conceiyes is right, and indeed 
it would, in many cases, be unbecoming to do so. On the third of 
these objections, it is true that there might have been evidence 
that the circumstances of the deceased were such that an annuity 
secured by his personal covenant only was quite as good as a 
Government annuity. But this is not what is ordinary and nsnal, 
and if there was evidence of that sort, the plaintiff should have 
taken care to insert it on the bill of exceptions. 

There is a further exception to the direction, ** that the jary 
might, if they thought proper, take as a guide in the calculation , 
of the damages recoverable for the wife and children of the 
deceased, that the probable duration of the life of a man of forty 
years of age, in the circumstances in which the deceased was, is 
twenty-seven years, according to the said Carlisle Tables." We 
think this cannot be construed as meaning more than that this 
was an element to be taken into calculation by the jury with the 
rest of the evidence ; and if so, it was unexceptionable. But there 
is one good exception. And we think, therefore, that there most 
be in this case a venire de novo. 

In this judgment my Brothers Keating, Grove, and Archibald 
concur. My Brothers Brett and Honyman also agree that there 
must be a venire de novo, but will deliver their reasons separately. 

Bbett, J. In this case it seems to me that the bill of exceptions 
does not properly raise the point whether the evidence of the 
witness Adamson ought to have been rejected on the ground that 
he was not such a skilled witness as could properly be admitted to 
give evidence on the question of science proposed to him. Nor 
does it properly raise the point whether the subject matter of the 
question was a matter of science or of opinion. The objections stated 
to have been made are not that the witness was not a proper wit- 
ness to give the proposed evidence, or that the proposed evidence 
was not a question of science, but that the evidence given by the 
witness was not admissible in this case. The objection taken at 
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the trial, and insisted upon in the exception, seems to me to be, 1878 
that even if the evidence were, or assuming it to be, given by a b<}wi;ky 
properly competent witness, on a proper subject matter for skilled r^ •• 
evidence, yet it was not admissible because it was immaterial. It NoinB 
becomes therefore unnecessary, as it seems to me, to decide whether Bailwat Co. 
Adamson, an accountant, was such a vritness as could properly be' 
allowed to give evidence on a matter which, if it be matter of 
science, is so in and according to the business of actuaries. It 

15 sufScient to say, that having regard to what was said by Pol- 
lock, C.B., and by Alderson and Kolfe, BB./ in Bristfw v. SegpAe- 
viHe (1), I think it doubtful whether he was a competent witness. 

The bill of exceptions seems to me to raise properly the question 
whether the evidence was rightly admitted as relevant, or ought 
to have been rejected as immaterial. The bill of exceptions also 
seems to me to raise the question, by way of alleged misdirection, 
whether in this class of cases a jury is entitled to assess as damages 
a sum of money equal to the present price or value of such an 
annuity as would give for the probable duration of the life of the 
person on whose behalf the action is brought, or of the deceased, 
or their joint lives, an annual income equal, or nearly equal, to the 
income which was enjoyed by the person on whose behalf the action . 

16 brought before and at the time of the death, or would have been 
enjoyed by such person during the life of the deceased. Disre- 
garding the oversight common to all parties at the trial as to the 
annuity to the mother being dependent on the son's life, as well as 
on the mother's, and even disregarding the omission to point out 
the many contingencies which might have rendered the son unable 
to pay the annuity, even if he had lived, it seems to me that the 
Lord Chief Baron did leave it open to the jury to suppose that 
they might properly assess as the proper damages a sum of money 
which would be the present price or value of an annuity which 
would give to the mother an annual income equal to that she 
would have received from her son for the probable duration of 
time during which the covenanted annuity would have been paid 
to her if her son had not been killed. That is, in other words, to 
hold that the damages in such cases may be '' the fully calculated 
equivalent of the pecuniary loss sustained by the person on whose 

(1) 5 Ex. 275 ; 19 L.J. (Ex.) 289. 
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1673 behalf the action is brought." Both questions — namely, that as 
BowLET to the admission of evidence and that as to the direction to be 

LoNDOK AKD g^^®^ ^^ ^^® J^^J* ^^ ^^ *^® gToatest practical importance. If 
NoBTH such evidence may be given, it seems to me impossible to say that 

Bailwat Co. juries may not, and impossible to suppose that they will not, in 
many instances act upon it If juries do give such damages, poor 
defendants will be ruined, and the defendants most liable to such 
actions will not be able to carry on their business upon the same 
terms to the public as now. 

With reg^ to the alleged misdirection, — ^when Lord Campbell's 
Act (9 & 10 Yict. c. 93) was passed it was thought for a short time 
by some that damages might be given ^ to the full extent of a 
perfect compensation.'* Such was, in substance, the direction of 
Parke, J., in Blake v. The Midland By. Go. (1) The jury were in- 
vited, or it was left open to them, to give an annuity equal to the 
money loss and further damages by way of consolation. It was held 
that there must be a new trial on the ground of misdirection. The 
only point judicially decided was, that the statute gave a right to 
damages only in respect of pecuniary injury. The case did not 
determine what was the right rule as to the amount of damages for 
the pecuniary injury. But in the argument was cited, and certainly 
without disapproval from the Courts the direction of Parke, J., in 
the case of Armsworth v. Sauih Eastern By. Co. (2) That direction 
is no doubt partly pointed to the question of damages by way of 
consolation, but it lays down propositions also as to the amount of 
damages which should be given. ^^ It would be most unjust," it 
is said, ''if, whenever an accident occurs, juries were to visit the 
unfortunate cause of it with the utmost amount which they think 
an equivalent for the mischief done." And again, '' Scarcely any 
sum could compensate a labouring man for the loss of a limb^ 
yet you do not in such a case give him enough to maintain him 
for life. . . . You are not to consider the value of existence as if 
you were bargaining with an annuity ofiSce. . • • . I advise you 
to take a reasonable view of the case, and give what you con- 
sider a fair compensation." 

This seems to be in accordance with the general rule, that in 
actions for tort for personal injury the amount of damages is 
(1) 18 Q.B. 93 ; 21 L. J. (Q.B.) 233. (2) 11 Jur. 763. 
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entirely in the disposition of the jury subject to supervision by the 1873 

superior court of law, if unreasonably large or unreasonably bowlxt 

inadequate. To the best of my belief, the inyariable direction to j^^^ ^^ 

juries, from the time of the cases I have cited until now, has been Nobth 

Wkstbbn 

" that they must not attempt to give damages to the full amount Railway Ckx 
of a perfect compensation for the pecuniary injury, but must take 
a reasonable view of the case, and giye what they consider, 
tmder all the eireumstances, a fair compensation" I have a clear 
conviction that any verdict founded on the idea of giving damages 
to the utmost amount, which would be an equivalent for the 
pecuniary injury, would be unjust Founding my opinion on that 
conviction, on the declaration of it by Parke, J., and on the 
ordinary directions of judges, which directions have not been for 
years challenged, I conclude that the direction that I have 
enunciated is the legal, and only legal, direction. A direction 
which leaves it open to the jury to give the present value of an 
annuity equal in annual amount to the income lost for a period 
supposed to be equal to that for which it would have continued if 
there had been no accident is a direction, as it seems to me, leaving 
it open to a jury to give the utmost amount which they think is 
equivalent for the pecuniary mischief done, and such a direction 
is a misdirection according to law. And such, in my opinion, was 
the direction in the present case of the Lord Chief B^ron. If it 
be wrong in a jury to give an amount founded on a calculation of 
the present value of an annuity, any evidence given solely for the 
purpose of enabling a jury to make such a calculation seems to me 
to be necessarily misleading and legally irrelevant. It is ir- 
relevant to any decision to which the jury ought to come. It is, 
in the words of Lord Mansfield in Carter v. Boehm (1), '* evidence 
to which the jury ought not to pay the least regard." Such is and 
must be irrelevant, and therefore is not evidence. It seems to me 
that the evidence in this case, which was given and received not- 
withstanding objection tak^i to it, and to which reception the 
first exception is pointed, was given solely for the purpose ot 
inviting the jury to found upon it a calculation of the price of an 
annuity, a calculation upon which they were not legally entitled to 
enter. 

(1) 1 Sm. L. C. 6tli ed. 490. 

Vol. VIIL T 3 
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1873 I think, therefore, that the evidence was improperly admitted. 

KowLET ^^ ^ ^^ ^^ opinion that npon both exceptions the defendants 

V. are entitled to judgment, and that there ought to be a venire de 
London AND ^ o ' o 

NoBTu nOTO. 

Wbstbbn 

HoNYMAN, J. (1) I agree with the rest of the Court that in 
this case there must be a venire de novo. 

It seems to me that the language used by the Lord Chief Baron 
in his summing up with reference to the damages recoverable by 
the mother amounted substantially to a direction to the jury that 
they might, if they thought fit^ find the amount payable to the 
mother by ascertaining merely the amount required for the 
purchase of an annuity for a person of the age of the mother, 
according to the average duration of the life of persons of that 
age. Without relying on the evident slip (common apparently to 
all parties) of omitting to notice that the annuity payable to his 
mother by the deceased was not an annuity for her life, but only 
for the joint lives of the two, I think that this direction is ob- 
jectionable on two grounds : first, as authorizing the jury to find 
the term for which an annuity is to be purchased solely by 
reference to the average duration of human life^ without taking 
into account the state of health and condition of the mother, and, 
secondly, in allowing the jury to disregard the admitted fact that 
the annuity which the mother had lost by the defendant's negli- 
gence was secured only by the personal covenant of a pro- 
fessional man, and would, therefore, become practically valueless 
by the inability of the grantor, through ill-health or the loss of 
business, to keep up the annuity payments. 

Having come to the conclusion that on this ground there must 
be a venire de novo, I purposely abstain from expressing any 
opinion on the other exceptions to the Lord Chief Baron's ruling, 
and to the admissibility of Mr. Adamson's evidence. 

Venire de novo. 
Attorney for plaintiff: Boberts. 
Attorneys for defendants : Beale, Marigold^ dk BecUe. 

(1) This judgment was read by Brett, J. 
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SOLICITOR-GENERAL v. LAW REVERSIONARY INTEREST ^^^ 

SOCIETY. ^^^ ^^' 

Succemon Duty — Alienation — Corporation — 16 & 17 Vict. c. 51, ««. 2, 15, 27. 

In 1839 S. devised land to T. for life, with remainder (subject to limitations 
which failed) to W. in fee. During T.*s lifetime W. sold his remainder in fee 
to the defendants, a corporate society, and died. On the death of T. in 1872, the 
defendants entered into possession. W. was a cousin of the testatrix. On an in- 
formation filed by the Crown : — 

ffeld^ that the defendants must pay duty at the rate of 5?. per cent on the prin- 
cipal value of the property (s. 27). 

Semhle, where a succession is alienated and falls into possession after the death 
of the alienor, duty is payable under s. 15 of the Succession Duty Act, 1853, at 
the same rate as if no alienation had been made, and the alienor had survived the 
filing into possession. 



Information at the suit of the Solicitor-General (the Attorney- 
Oeneral being a director in the defendants' society) to recover 
snccession duty under the following circumstances. 

Deborah Smith Dormer, by her will, dated the 20th of March, 
1839, devised oertain land to trustees, their heirs and assigns, upon 
trust for Thomas Dermer for Kfe, and after his death (subje* ' 
certain trusts for the children of T. Dermer, which failed; p - ^ 
trust for William Dermer, his heirs and assigns. ^^ 

The testatrix died in 1841| without having altered or revoked -^ 
ber will, leaving Thomas and William Dermer both surviving. t 4KL 

On the 26th of October, 1864, William Dermer, by a deed in ^ 

which certain mortgagees of the property concurred, mortgaged 
to the defendants the land so devised to him, with a proviso for 
redemption on payment, within six months of the death of the 
said T. Dermer, if he should die without leaving any child him 
surviving, of the sum of 11,431Z., with interest at 5 per cent, from 
the death of T. Dermer. 

On the 10th of December, 1868, W. Dermer, for 850Z., con- 
veyed to trustees for the defendants, his equity of redemption in 
the property. 

W. Dermer died on the 5th of August, 1870, and T. Dermer 
died on the 14th of August, 1872, without ever having had a 
child. 

Vol. vol . U 3 
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Society. 



1873 ' On the death of T. Dermer, the defendants entered into posses- 

SoLiciTOR- sioi^ of the devised land, except certain portions which had been 

GzsE&AL taken nnder compulsory powers by the Great Eastern Kailway 

Law Bever- Company in 1870 and 1871 : and obtained an order from the Court 

8IOKABT 

Interest of Chancery for sale of the stock in which, under orders of the 
Court the purchase-money of the land so taken had been invested, 
and for the payment to them of the proceeds, and of the appor- 
tioned part of the dividends accruing due at the time of T. 
Dermer's death, without prejudice to the claim of succession 
duty. 

W. Dermer was a cousin of the testatrix, and the Crown there- 
fore claimed succession duty at the rate of 51. per cent on the 
principal value of the land, and on the principal value of the stock 
at the time of the death of T. Dermer. 

The defendants, who were originally incorporated under 8 Vict, 
c. 110, and afterwards registered under the Companies Act^ 1862 
(25 & 26 Vict. c. 79), denied their liability to succession duty. 



May 30. Sir G. Jessel, Q.C, 8.G., and W. W. Earddke, for the 
Crown. 

Where a succession is alienated, the alienee becomes the suc- 
cessor under s. 2, and but for s. 15 would be liable to pay duty 
according to his relationship to the predecessor. By the provisions 
of the latter section, however, the same duty is to be paid (that is, 
duty at the same rate) as if there had been no alienation ; this 
must mean, either, the same duty as would have been payable if 
the alienor had lived, or the same as would have been payable if 
the alienor had died and the property had passed to his heir; in 
either case the duty here will be at least 5 per cent. The former 
is the true construction; at least it is the one least burdensome to 
the subject, and the Crown is willing to adopt it. But if the 
latter is adopted the inquiry as to who is W. Dermer's heir mnst 
be referred to the Queen's Bemembrancer. It only remains i() 
determine the amount of the duty, and that is fixed by s. 27, wliicb 
provides that where " any body corporate, company, or society 
shall become entitled as successors to any real property the daty in 
respect thereof shiJl be assessed upon the principal value of sach 
property, but shall be payable by such instalments, at such times, 
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and in such manner as the same would be payable if assessed in ^^^ 
respect of property devolving on a successor in fee simple." Solioitor- 

Genebal 



V. 

Law Bbyeb- 

BIONABT 



Sir J. B. Karddke, Q.O., Joshua WiUiams, Q.C, and Gates, for 
the defendants. The fallacy in the argument for the Crown is in Iftbrist 

_. ^ . . _,, SOOIBTY. 

assuming that an alienee of a succession is a successor. The suc- 
cessor is the person who takes '' by reason " of the disposition which 
creates the succession, that is, the person who takes directly under 
the limitations contained in the original disposition. That this 
is the meaning of s. 2 is clear from s. 20, which speaks of *^ the 
successor, or any person in his right or on hia behalf" becoming 
entitled in possession, and from s. 44, which provides for the 
liability of certain other persons " besides the successor,'' and in- 
cludes among those other persons, *' every person in whom the pro- 
perty shall be vested by alienation or other derivative title at the 
time of the succession becoming an interest in possession." For the 
same reason the defendants are not " successors " within s. 27 ; that 
section only regulates the amount payable by persons on whom a 
liability is imposed by s. 2, or, if its words are in themselves capable 
of imposing a liability they, like the words of s. 2, apply only to 
persons who take directly under the disposition which creates the 
succession. Neither are the defendants within s. 15, which is 
evidently limited to the case of the alienor surviving the &lling 
into possession* It is only in that event that it is possible to esti- 
mate the duty ''as if no alienation had been made;" for it can 
hardly have been intended that an inquiry should be made for the 
heir of the alienor when neither the alienor nor his heir have 
any longer anything to do with the property. The case, there- 
fore, of the alienor dying before the property falls into possession 
is a casus omi&sus, and no^duty is payable. But if any duty is 
payable in such a case it must be on the footing of the alienor 
having died intestate ; otherwise a new clause would have to be 
imported into s. 15, and the section must be read as if the words 
were " in case no such alienation had been made and the alienor 
had survived the vesting in possession ; " but it lies upon the Grown 
to shew who the heir of the alienor is, and on this point there is no 
evidence before the Court. Again, assuming that duty is payable 
on this footing and that the heir of the alienor were discovered, 

U 2 3 
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1873 then by s. 15 the same duty is to be paid as he would have paid oi> 
Solicitor- ^^^ devolution to him, and the amount must be calculated, under 
General g^ 21, upon his life. Otherwise, since by s. 44 the successor remains 
Law Rbver- liable to the payment of the duty, the alienor might become liable 
Interest to pay a larger amount than] if he had not alienated. [They re- 
^^' ferred to AUorney-Oenerai v. Cecil (1) ; Attomey-Oenercd v. Q>- 
ton (2) ; Attomey-Oenerdl v. Lord Braybrooke (3) ; Attorney-Gene- 
ral y. LUtledale. {^)] 

Sir G. Jessd, Q.C., S,G,, in reply. However many dispositions 
there are by virtue of which the property is taken, if one of them 
creates a succession, duty is payable. Property which has once 
been a succession does not cease to be a succession; the duty 
having once attached continues to be payable, and it attacihes as 
soon as the succession exists, though only in expectancy : WUcox 
v. Smith. (5) 

[Eelly, C.B. K there had been no alienation, and W. Dermer's 
heir had taken, would he have been a successor ? And, if so, what 
duty would he have paid ?] 

He would have been a successor within s. 2, and either there 
would be a double succession, or, if the property were personal, 
he would, under s. 14, have paid at least as much as W. Dermer, 
and, if more distant, would have paid at a higher rate. The 15tb 
section does not itself impose a duty, but only regulates the duty 
which is imposed by s. 2. : Attorney-General v. LUtledale. (4). This 
shews that the alienee is a successor, or at least the taker of a 
succession, within s. 2. But theTate having been fixed by s. 15, 
it still remains to fix the amount, for rate in that section means 
the same as rate in s. 10, that is, the percentage of the duty. The 
amount is fixed by ss. 21, 27, and the latter section is the one ap- 
plicable to the present case. 

Cur. adv. vuU, 

June 10. The judgment of the Court (Kelly, C.B., Cleasby and 
Pollock, BB.), was delivered by 

Cleasby, B. In this case the facts may be stated as follows, 

(1) Law Rep. 5 Ex. 263. (3) 9 H. L. C. 150 ; 31 L. J. (Ex.) 177. 

(2) Law Rep. 1 Ex, 224. (4) Law Rep. 5 Ex. 275. 

(5) 4 Drew. 40 ; 26 L. J. (Ch.) 596. 
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for the purpose of raising the question which has been argued 1873 

before us : Somcitob- 

In 1839 one Deborah Smith Dermer, by her will, devised certain ^^^^ 

estates to Thomas Dermer for life, and after his death to William ^^^ Beveb- 

. SIONARY 

Dermer in fee. She died on the 9th of January, 1841, leaving Interest 
both William Dermer and Thomas Dermer surviving. The defend- 
ants afterwards, and during the lifetime of Thomas Dermer, became 
the purchasers of the reversion in fee from William Dermer. 
William Dermer died on the 5th of August, 1870, and afterwards, 
on the 14th of August, 1872, Thomas, the tenant for life, died. 
The defendants, upon the death of Thomas, became seised in fee in 
possession. 

William Dermer was a cousin of the testatrix, and if he had 
succeeded to the enjoyment of the property, would have been 
liable under the Succession Duty Act, 1853 (16 & 17 Vict. c. 51), to 
succession duty calculated in the usual way at the rate of 5 per cent. 

The question is, what succession duty, if any, the defendants 
ought to pay. 

It was contended for the Crown that the defendants were liable 
to pay at the same rate as William Dermer, viz., 5 per cent., and 
that, as they were a corporation, the amount must be calculated in 
the manner pointed out by s. 27 of the Act ; that is to say, upon 
the principal value of the property. 

It was contended for the defendants that as William Dermer, 
the devisee of the reversion, never came to the actual enjoyment 
of it, but conveyed away to the defendants before doing so, and 
died before the tenant for life, either no succession duty became 
payable upon the death of Thomas, or at all events only such a 
sum as the heir of William, if he had succeeded, would have been 
liable to pay. 

Upon consideration of the various sections of the Act, the 
following conclusion seems clearly established : 

First. By the operation of s. 2 (which embodies the whole prin- 
<5iple of the Act) every person who, by reason of any disposition of 
property now becomes entitled to any beneficial interest after the 
death of another, has conferred upon him a succession, that is, 
according to the interpretation clause (s. 1), " property chargeable 
with dutv under the Act" 
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1873 Secondly. Though the title to the sacoession dates from the dk- 

"soucwoa- poeition, and there is never any title to the property free from the 

GonsAL juty^ ygt ii^Q ^jjfy ig i^Q^ payable until the person taking under 

Law Retx»- the disposition comes to the actual enjoyment of the property ; out 

isTESEsr of which enjoyment it is supposed the payment will be made. 

fiociHTT. Thirdly. If the interest taken under the disposition comes to an 

end before the enjoyment commences, as in the case of successive 

tenancies for life, when the later life dies before the earlier one the 

liability to duty ceases along with the interest ; in other words, 

the duty never becomes payable. 

Fourthly. The amount of duty is calculated upon the enjoyment 
of the property which the person actually taking is expected to 
have ; for example, in the case of a person taking in fee, it is made 
upon the probable .duration of the life of the person taking. And 
this is only reasonable ; because a fresh duty will be payable at his 
death, and the interval will be longer or shorter according to his 
age. It is also payable by eight instalments, the first at the 
expiration of one year from his coming into possession (s. 21), so 
as to enable him to pay it out of his enjoyment 

But in the case of a corporation taking in fee, though the duty 
is still payable by instalments, their life is supposed to be per- 
manent, and, as there can be no further succession, the amount is 
collected upon the principal value of the property (s. 27). 

Fifthly. K the person has had a succession conferred upon him, 
he cannot by parting with it prevent it from being a succession ; 
that is, prevent it from being property liable to the duty. It con- 
tinues a succession, and will be when the proper time comes a 
succession enjoyed in possession, into whatever hands it has come. 

All the conclusions previous to the 5th are little more than 
statements of the nature of a succession, and of the enactments, or 
are such clear inferences as to need no further observations. And 
we think the fifth is an inevitable inference from the nature of a 
succession, from the language of the second part of the 15th sectios, 
and from the absurd consequences which would follow from hold- 
ing the contrary. 

The succession (created by the 2nd section) being property liable 
to duty, the charge imposed is not upon the person (until it becomes 
payable) but upon the property, and must go with it unless there 
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is something in the Act to remove it^ T^hich there is not The 1873 
language of the 2n(l section does not deal at all with the position Solicitob- 
of the alienee of a succession, and therefore all the argument ^^^^^ 
addressed to us upon the words " by reason whereof," not covering La^ Rbver- 
an alienee who took by reason of his conveyance, was inapplicable. Intbbest 
The position of an alienee is a matter of legal consequence from 
the 2nd section, and not touched by the words of it. 

Again, the second part of the 15th section provides for the mode 
of paying the succession duty in the case of alienation. It assumes, 
therefore, that the charge continues. But it was argued that the 
second part of the 15th section ^ould have been applicable if 
William Dermer had outlived Thomas, but is not applicable if the 
remainderman dies before the tenant for life. 

We think there is nothing in the words to warrant this limita- 
tion of meaning, and that it is a most unreasonable construction. 
For the absurd consequence would follow, that if there was no 
alienation, a duty would be payable on the death of the tenant 
for Life, whether the remainderman died before him or not ; but 
if tliere is an alienation, no duty would be payable in one event, 
and thus a man would have the power by alienation to relieve 
the property from a charge imposed for public purposes. 

We have been induced to consider more fully than might seem 
to be necessary the question of the property being chargeable 
upon the death of the tenant for life, because it was made the 
subject of a serious argument before us, and is a matter of general 
application, involving a charge upon the subject. 

The other questions which remain, and which were more 
arguable, were, first, the rate and percentage under s. 10 at which 
the duty was payable by the eflfect of the second part of the 
15th section ; and, secondly, the manner in which the amount 
should be calculated, the defendants being a corporation and 
taking as alienees after the death of tenant for life, and not taking 
directly under the instrument. 

With respect to the rate of duty, it is provided for by the 
second part of the 15th section ; but the language is susceptible 
of two meanings. The rate is to be the [same *' as if no such 
alienation had been made/' Does this mean the same rate as the 
alienor would have been liable to pay, or are we to trace the course 
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1873 of events, 'and find what would have been the position of the 

'~SoLiorroB- Successor at the death of the tenant for life. 

, General jf i}^q remainderman outlived the tenant for life, there would be 

Law Revbb- no diflSculty ; but if he died before, then it would be necessary to find 

iMTEBEffT out who would have been his heir, and thus, from his relationship 

SooiBTT. ^ ^Yie predecessor, get at the rate of duty under s. 10. 

It was said by the learned Solicitor-General, that the rate 
payable by the alienor himself would almost always be less, or at 
all events not greater than the rate payable by his heir, and 
that the Crown was content to adopt the construction which in 
general imposes the lower duty. 

And this would be in conformity with the general rule, that if 
two constructions are open, and no preponderating reason in favour 
of either as a matter of construction, then the construction should 
be taken which imposed the lighter burden. It may be that, 
taken literally, the words would rather point to the real position 
of things at the death of the tenant for life ; l^ut stiU it is not an 
unreasonable construction, that the time of the alienation should 
fix the rate, because from that time the alienor has no connection 
with the property, and his history is unimportant. 

The words '' as if no alienation had been made," may thus be read 
as equivalent to '' as if the alienor had succeeded and had to pay 
the duty." It should be borne in mind that the interval between 
the alienation and the death of the tenant for life may be the 
period of a long life ; and although the person entitled to succeed 
would be able to trace his own pedigree, and then shew what 
duty he had to pay, it never could have been intended that the 
crown, in order to entitle itself to the duty, should be compelled 
to trace the history and descendants of a person wholly uncon- 
nected with the property, of whom it may not be known whether 
he be dead or alive, or in what quarter of the world he died, or 
what relations he had. It is much more rational to hold that, 
from the time of alienation, the life or death of the alienor is im- 
material, and that the duty must be paid as if he succeeded. We 
should be ready to adopt this construction ; but for the decision 
of the present case it is enough to say, that the Crown ai all events 
make oat a prima facie case to be paid the duty which would be 
payable by the alienor, as they need not prove the death of the 
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alienor, and that if events have happened by which the duty would 
be less, the defendants must prove them. 

The rate of duty, then, is 6 per cent. 
' As to the mode of calculating it we think there is no difficulty. 

The defendants take a succession. In the words of the second 
part of the 15th section, " the succession has been vested in them 
by alienation." They are a corporation, and, within the words 
of the 27th section, they have become entitled as successors to the 
property. 

It is quite true the words of this section would exactly meet 
the case of a corporation taking not as alienees, but directly by 
reason of the disposition. But, as it is obvious from the 15th sec- 
tion that persons who take as alienees also take as successors 
within the Act, so, when the 27th section uses the words " where 
any body corporate shall become entitled as successors," it covers 
the case of their becoming entitled to the succession by alienation, 
as well as directly by reason of the disposition. 

We think the words, properly considered with reference to the 
subject matter, ought to receive this construction, independent of 
the strong objection to any conclusion which would enable a 
corporation to acquire a succession to real property discharged 
from the full burden which it would have to bear, though in 
a different manner, if in the hands of the alienor or of individual 
alienees. 

The words of the Act must have been very different to compel 
us to hold that the present case is a casus omissus out of the Act. 
For the above reasons we think that the Crown is entitled to a 
decree upon this information, and that the defendants must pay 
suocession duty at the rate of 5 per cent, upon the full value. 
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1873 [IN THE EXGHEQUEB GHAMBEB.] 

June 26. 



DUNCAN AND Anothkb v. HILL. 

THE SAME V. BEESON. 

Principal and Agent — Indemnity of Agents — Stock Exchange Uaage — 
. Defaulting Broker, ^ 

The plaintiffs, brokers on the London Stock Exchange, bought for the defend- 
ant (who was not a member of the Stock Exchange) certain shares for the aooount 
of the 15th of July, 1870, and on that day, by his instructions, carried them over 
to the account of the 29th of July, and paid differences amounting to 1688/. 
The defendant and various others, principals of the plaintiffs, not having paid 
the amount due from them in respect of contracts for the 15th of July, the 
plaintiffs became defaulters, and on the 18th, in conformity with the rules of the 
Stock Exchange, they were declared defaulters, and their transactions were closed, 
and accounts were made up at the prices current on that day. On the closing of 
the accounts a further sum became due from them in respect of differences upon 
the contracts carried over by them for the defendant In an action to recover 
• this sum and the 1688/. : — 

Beld (reversing the decision of the Court below), that the defendant was not 
liable for anything beyond the 1688Z., there being^no implied promise by a prin- 
cipal to his agent to indemnify him for loss oatised, not by reason of his bavin;; 
entered into the contracts which he was authorized to enter into by the prin- 
cipal, bat by reason of his own insolvency. 

Appeals in two actions involving the same question. 

In the first, Duncan v. Hill (1), the appeal was against the 
judgment of the Court of Exchequer discharging a rule to enter a 
nonsuit, or to reduce the damages to 1688Z. 19^^ which had been 
obtained on the ground that the further damages claimed were 
not damages recoverable against the defendant, and that in that 
respect the plaintiffs were not legally damnified or entitled to 
indemnification, or otherwise to recover in the action. 

The plain ti£& were stockbrokers who had been employed by the 
defendant to buy and sell shares for him upon the Stock Exchange. 
In 1870 they bought for the defendant leirge quantities of stocks 
and shares for the 15 th of July, and on that day, by the defendant's 
instructions, carried them over to the next account day (29th of 
July), paying differences amounting to 1688Z. 19». Oji the 18th 
of July the plaintiffs, being unable to meet their engagements, by 
reason of various persons for whom they had effected contracts 
(1) Reported Law fiep. 6 Ex. 255, where the pleadings are set out* 
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(and amongst others the defendant) failing to make their due 1873 
payments, they were declared defaulters ; and, according to the ""dtooaii 
rules of the Stock Exchange, all their transactions were closed at jj^^^ 
the prices current on that day. (1) The result of this was to make 
them liable to pay a further sum for dijBerences upon the stocks 
and shares so carried over by them for the defendant. The 
plamtiffs had paid a dividend of Qs. 6d. in the pound to their 
Stock Exchange creditors, and a further dividend was expected. 
This action was brought in the names of the plaintiffs, but for the 
benefit of their creditors, to recover the sum of 6013/. 13a. 5d., which 
included the 1688Z. 198., as well as the sum which the defendants 
became liable to pay upon their being declared defaulters. 

In the second action, Duncan v. Beeson (2), the appeal was 
against the judgment of the Court of Exchequer discharging a rule 
to enter a nonsuit which had been obtained on the ground that 
the defendant was not liable to make good any part of the loss 
incurred by the closing of defendant's share account upon the 
plaintifEs becoming defaulters on the Stock Exchange; that the 
account was closed contrary to defendant's authority and against 
his will, and owing to the plaintiffs' own defaults, and that defend- 
ant was not liable to indemnify plaintiffs against the loss thereby 
occasioned to or paid by the plaintiffs ; that no usage of the Stock 
Exchange was proved sufficient to make the defendant liable to 
this action, and that the usage, if any, did not extend to entitle a 
broker to charge a loss arising from his own default against his 
principal. 

. The plaintiffs were the same as in the other action, and the 
facts were similar, except that the sum paid by the plaintiffs for 
differences in carrying over the stocks on the 15th of July, had 
before action been repaid by the defendant. The sum sought to be 
recovered was 4257. (3) 

May 16. Joseph Brcvm, Q.a (Sir J. B. Kardahe, Q.C^ db J. 0. 
Oriffits (in Dtmcan Y.EiU) and PhUbriek (in Dv/nean v. Beesm) with 

(1) See Rnks 142, 167, 169, ante, to a well-known practice on the Stock 
vol 6, p. 257, n. Exchange (though not contained in 

(2) Reported Law Bep. 6 Ex. 268, n. the printed rules), if the defendant 

(3) It was stated in the appeal case, had, after the plaintiffs were declared 
i& Duncan v. Beeson^- that, according defaulters, and on the same day, gone 
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1878 him) for the defendants in both actions. It is true that a principal is 
DuNOAN~ bound to indemnify his agents against any loss necessarily incurred, 

HbLl ^' ®'^y expenditure necessarily made, by the agent in carrying out 
the commissions he is intrusted with, and entering into the con- 
tracts which he was employed to make. It must be admitted, 
therefore, that the defendant Hill is bound to repay the sum of 
1688Z. 19». which the plaintiflfs paid for carrying over the contracts 
on the 15th of July. It is also true that if the agent is employed 
to buy and sell on the Stock Exchange, the principal wUl become 
liable to third persons, who, by virtue of the customs of the Stock 
Exchange, become sellers to or buyers from him, according to the 
rules of the Stock Exchange; and it may be admitted further 
that, with respect to such buyers and sellers, he is subject to the j 
rule under which, on his agent being declared a defaulter, the i 
contracts made by the agent on his account are liable to be 
peremptorily closed. But that the agent, whose default has caused 
the contract to be peremptorily closed, should be entitled to charge 
the principal with the sums which he has in consequence become 
liable to pay, is within neither of these propositions, and is 
contrary to the general principles of the law. " If an agent has, 
mihout his own default^ incurred losses or damages in the course of 
transacting the business of his agency or in following the instructions 
of his principal, he will be entitled to full compensation therefor. 
• . • But it is not every loss or damage for which the agent will be 
entitled to reimbursement from his principal. The latter is liable 
only for such losses and damages as are direct and immediate, 
and naturally flow from the execution of the agency." Story on 
Agency, §§. 339, 341 ; and see Pothier, Mandat, ch. 3, s. 1, art. 1 
(ed. Dupin, 1835, vol. 4, pp. 237, 247) ; Paley on Principal and 



to the official assignee of the Stock communication with the johher from 

Exchange with another broker, who whom the plaintiffs had purchased the 

was ready and willing to take upon shares on the defendant's account, and 

himself the rights and liabilities of such jobber would have been bound to 

the plaintiffs towards the defendant as keep the same open for defendant, pre- 

his broker, and to be substituted for ciselv in the same manner as if the 

them as the defendant's broker in pbiintiffs had not been dedared de- 

r^;ard to this particular contract, the faulters. ITiis custom, however, was 

official assignee would have put the not known to the defendant, 
defendant and such other broker in 
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Agent, pp. 112, 113, 116 (ed. Lloyd, 1833). Now it is clear that 1873 
the closing of the account, and the liability to pay the money, was DmioAN 
due to the plaintiflfs' own default ; and also that it was not du6 to ^JJ-^ 
their carrying out the contract which they were instructed to 
make. Suppose the broker were to fail to pass a ticket within 
nile 87, or to deliver shares or stock under rule 98 (1), he could 
not charge his principal with the consequences of his default. The 
case is the same where his contracts are prematurely closed in 
consequence of his being declared a defaulter ; and the fact that 
the rules of the Stock Exchange authorize such an involuntary 
closing as between their own members, does not affect the contract 
between the outside principal and his agent. The agent was 
employed to carry out the contract according to the rules ; in fact, 
he has broken the rules, and so incurred liability. The judgment 
of the C!ourt below seems to have overlooked the distinction 
between the effect of the rules upon the contracts which the 
principal makes with those with whom he contracts through his 
agent upon the Stock Exchange, and their effect upon the contract 
between the principal and his agent. If the plaintiffs could succeed 
in this action, the defendants would be entitled to recover back the 
same amount from them in an action for breach of their duty ; so 
that on the ground of circuity of action alone the defence is good. 

Sir J. D. Coleridge, Q.G.y 8,0. {Powell, Q.C., and Bay, Q.C., 
with him), for the plaintiffs in the first action {Duncan v. Eill), 
To argue that circuity of action forms a good defence here is 
plainly unsound, for the measure of damages in the two actions 
would be wholly different. In the present action it would be the 
amount which the broker became liable to pay on the closing of 
the account ; in an action against them it would be the loss which 
the principal had sustained by the premature closing, which might 
^ much more, or, on the other hand, might be nothing at all, for 
It might well be that the premature closing might avert a much 
greater loss. But it also follows as the result of the cases already 
decided on this subject, that the rules prevailing on the Stock 
Exchange are (unless obviously unreasonable) to be taken as enter- 
^g into the contract between the principal and his broker. If, 
^ Orksdl V. Bristowe (2) and other cases establish, the principal 
becomes, in respect of the contract which he empowers his broker 

(1) See these rules, Uw Rep. 4 C. P. pp. 54, 56. (1) Law Bep. 4 C. P. 36. 



246 OOUBT OF EZCHEQTJEEL [L.B. 

1873 to make, subject to the rules of the Stock Exchange, he is bound 
DuKGAN by, and entitled to take advantage o^ the rules by which the 
Hnx. ^fi^ of a defaulting broker are settled. And this is conceded bv 
the defendant. But he is so bound and entitled only by reason 
of his employing the plaintiffi as his agents, through whom he 
obtains benefits which it would be impossible for him to enjoy in 
any other way : per Kelly, C.B., in GrisseU y. Bridowe. (1) He 
cannot then claim these advantages through his brokers, and at 
the same time insist on treating the broker as if no such usage 
prevailed. There is no doubt that if^ through the defietult of another 
member of the Stock Exchange, his contracts were prematurely 
closed, he would be bound to pay his broker any diflferences which 
the broker thus became liable to pay ; and it can make no dif- 
ference that the closing is caused by the inability of the broker 
himself to meet his engagements. Indeed, the defendant was him- 
self the cause, in part at least, of this default On the other 
hand, the plaintiff's default would have led to no such result but 
for the rules of the Stock Exchange. The reasonable view is, 
that whenever a payment is made, or a loss caused, or a liability 
incurred, in respect of a contract made on the Stock Exchange, by 
reason of the rules of the Stock Exchange, the principal who has 
employed the broker to make that contract must indemnify him. 

[He referred to Bowring v. Shepherd. (2)] 

Powell, Q.O. (Murphy mth him), for the plaintiffs in DuMan t. 

BeesoUf did not argue. 

Brown, Q.O., in reply. 

Cur. adv. rtttt. 

June 26. The judgment of the Court (Blackburn, Keating, Grove, 
Brett^ Quain, Archibald, and Honyman, JJ.) was delivered by 

Blagebubk, J. The plaintiffi in these two actions are stock- 
brokers who, on the 18th of July, 1870, were declared defaulters 
on the Stock Exchange, and the actions aro brought in their 
names on behalf of their Stock Exchange creditors. The de* 
fendants respectively had employed the plaintiflb as their brokers 
to carry over, or continue, as it is called, contracts for the purchase 
of shares from the account-day on the 15th of July, 1870, to the 
next account-day, which was the 29th of July, 1870. 

(1) Law Bcp. 4 C. P. at p. 62. (2) Law Bep. 6 Q. B. 309. 
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In the first of these actions a sum of 1688Z. 19s. had been paid 1873 
by the plaintiflfs at the request of the defendant, in order to have duncan 
the contracts carried over, as it is called, to the 29th of July, 1870. ^^^ 
The verdict in that case was for 6013?. 13s. 5d., and included that 
sum of 1688Z. 19s., as well as the amount of the differences on the 
closing of the account on the brokers becoming defaulters, as will 
be presently explained. This verdict was subject to leave reserved 
to enter a verdict for the defendant or to reduce the damages to 
1688?. 19s. A rule was accordingly obtained, which, after argu- 
ment, the Court of Exchequer discharged. It is now admitted 
that the plaintiffs are entitled to retain their verdict for 1688?. 19s., 
and the only question on appeal is,, whether the rule should have 
been made absolute to reduce the damages to that amount. 

In* the other action, the defendant had before action paid every- 
thing that was due before the account was closed, and the verdict 
was for the amount of the differences on the closing of the account, 
subject to leave to move to enter the verdict for the defendant. 
A rule was accordingly obtained, which the Court of Exchequer 
discharged. In that action, therefore, the question on appeal is, 
whether the rule should have been made absolute to enter a 
verdict for the defendant. 

In both cases the only question is, whether the creditors of the 
brokers can maintain an action in the name of the brokers against 
their customers, to recover the differences on the compulsory 
closing of the accounts on the brokers being declared defaulters. 
It appears by the case^ that the effect of the carrying over the 
contracts from one account day to the next account is, that the 
brokers enter into contracts with jobbers for that account day ; 
and that the jobber with whom the contract is made is in pre- 
cisely the same position towards the broker and his customer, as if 
there had been no previous contract, and an original contract had 
been made with the jobber for the ensuing account. 

Both actions, whatever be the precise form of them, are actions, 
in contemplation of law, brought by the plaintiffs, as brokers and 
agents, against the defendants, as their principals, for an indemnity. 
They are founded upon allegations that the agent has incurred a 
loss by reason of having acted as agent for his principal. They 
are actions founded on the ordinary and general principles of 
common law with regard to implied indemnities. It must be 
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1873 admitted that the plaintifl& were authorized by the defendants to 
DujiCAx enter into contracts in their behalf according to the rules of the 
Hux. Stock Exchange. It must be admitted that for any loss incurred 
by the agent by reason of his having entered into such contracts 
according to such rules, unless they be wholly unreasonable, and 
where the loss 18 without any personal default of his own, he is 
entitled to be indemnified by his principal upon an implied contract 
to that effect. But it is argued, that where the agents as in this 
case, is subjected to loss, not by reason of his having entered into 
the contracts into which he was authorized to enter by his prin- 
cipal, but by reason of a default of his own, that is to say, as in 
this case, by reason of his insolvency, brought on by want of 
means to meet his other primary obligations, it cannot be said that 
he has suffered loss by reason of his having entered into the 
contracts made by him on behalf of his principal, and con- 
sequently there is no promise which can be implied on the part of 
his principal to indenmify him; and in the present cases there 
certainly was no express pr<5tni8e to this effect These allegations, 
both as to fact and law, seem to us to be correct There was 
no failure by the defendants in any part of their undertakings; 
there was no evidence that the insolvency of the plaintiffs was 
occasioned by reason of their having entered into the contracts for 
the defendants ; it is consistent with the evidence that the plain- 
iiSa would have become insolvent precisely at the same time 
as they did if they had not entered into any contract for either of 
the defendants. The plaintiffs' insolvency was, so far as regards 
the defendants, entirely the result of their own default We think 
there is no implication of law to force upon the defendants an 
obligation to indemnify the plaintiffs in such a case. * 

We think, therefore, that the judgment below should be re- 
versed, and the rule in the case of Dunean y. Hill be made 
absolute to reduce the damages to 1688/. 198., and in the case 
of Duncan v. Beeson that the rule be absolute to enter a verdict 
for the defendant 

Judgment reversecL 

Attorney for plaintifi in both actions : /. Tucker. 
Attorney for defendant in Duncan v. Hill: Oehme. 
Attorneys for defendants in Duncan v. Beeson : WhUeSy Benard, 
A Co. 
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[IN THE EXCHEQUER AND THE EXCHEQUER CHAMBER.] 1878 

GRAY V. FOWLER. 

Vendor and Furehaaer-^Conditums of Scde-— Power to rueind^Ifr^perfeci Ab$iract 
— OhjeetwM not disclosed Inf Abstract. 

The defendant, in March, 1868 (as surriving devisee in tnut), sold by auction 
to the plidntifiTs testator land and tolls (lots 3 and 4) under certain conditions. 
Condition 3 provided that the vendors were to deliver to the purchaser an abstract 
of title within seven days from the sale, the purchaser was to make his objections 
and requisitions within twenty-one days of the delivery of the abstract, and all 
objections and requisitions not made within that time were to be taken to be 
waived ; " and in case any purchaser shall make any objection or requisition on 
the title of the respective lots which the vendors shall be unwilling or unable 
to answer or comply with, the vendors reserve to themselves the option, notwith- 
standing they may have attempted to answer or comply with such objections or 
requisitions, or may have partly done so, at any time to rescind the contract for 
Bale of the lot or lots, in respect of which such objections or requisitions shall be 
made, upon repaying or tendering to such purchaser or purchasers the deposit 
money, without interest, costs, or expenses, in full of all claims or demands for 
the investigation of title or otherwise." 

An abstract was delivered, on which the purchaser made and insisted on two 
objections, of which one (as to lot 3) was frivolous, and the other (as to lot 4) 
was an objection as to quantity, in respect of which he was, under another con- 
dition, only entitled to compensation, which was offered* 

The defendant thereupon, on the 24th of July, filed a bill in Chanoeiy for 
specific performance, and the purchaser on the 23rd of September put in an 
Answer, in which he reiterated his objections, and also objected to complete on the 
ground of certain transactions affecting lot 4 which had not been disclosed by the 
shstraok 

These transactions were known to the vendor at the time of the sale, and were 
intentionally, but bonft fide omitted from the abstract, as it was supposed they 
did not affect the title. The contents of the deeds relating v'o these transactions 
^ere first communicated to the plaintiff by an affidavit, made by the defendant in 
this action under an order for discovery ; but the deeds weru previously known 
to his attorney, who had been a clerk in the office wher6 they were prepared. 

On the 2nd of December the purchaser died ; on the 26th of January, 1869, 
the vendor's solicitor wrote to the solicitor of the purchaser requesting particulars 
of the probate of his will ; and on the 12th of February the vendor (the now 
defendant) announced his intention to rescind, and afterwards formally rescinded 
the contract and tendered the deposit. 

An order was made in the suit that the defendant, the plaintiff in the suit, 
should revive it or that the bill shoiild be dismissed without costs, and the 
■ait not being revived, the bill was dismiased accordingly. 

In an action brought by the plaintiff a ^inst the defendant for not deducing a 

Vol. VIIL X 3 
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1878 good title, and for fraudulently representing 'that lie had and would dodnce a 
• good title, the arbitrator, to whom the fects were referred, having n^tived 



^^ fraud:- 



V. 



PowuoL Sdd by the Court below (Kelly, OB., Martin, B^. and Gleadiir, B. ; Bran- 
well, B. diasenting), that the defendant was entitled to rescind. Error being 
y brought : — 

Held by the Court of Exchequer Chamber (Blackburn, Keating, Brett, Archi- 
\Ml and HonymMi, JJ., Grove, J., diBsenting), that the defendant had, by filiDg 
his bill elected not to xoMind wi any of the original objectbns, but that the third 
condition applied to all objections to the title whether appearing on the abstract 
or not; that the defendant was, therefore, entitled to rescind on account of the 
objection as to lot 4 raised by the answer, and founded on the transactions which 
were onutted from the abstract; and that the delay from the filing of the answer 
on the 28rd of September, 1868, to the 12th of Fel^ruaiy, 1869, was not un- 
reasonable. 

Qiwsre whether^ if an action had been brought against the defendant for breach 
of his contract to deliver a true abstract, the phdntiff could, under the ciicmn- 
stances, have recovered substantial damages. 

Special cask stated by an arbitrator, to whom the action was 
referred (1). 

The action was brought by the executor of J. G. Leete, who, on 
the 26th of March, 1868, purchased lots 3 and 4, part of certain 
property put up for sale by the .defendant under the following 
circumstances:-— 

The defendant, as surnring devisee in trust under the will of 

(1) The first ooont of the dedora- eqitkablyi to the second plaa, that the 

tion was for not deducing a good^title defendant had, since the objections and 

to property^ of which Leete, the plain- requisitions referred to in the second 

tif s testator, was purchaser ixom the plea, filed a bill in Chancery against 

defendant; the second was for a fraud- Leete for specific perfoimanoe of the 

ulent misrepresentation by the defend^- contract^ and had not dismissed it^ nor 

ant to Leete, that he had and would dismissed it with costs; and to the 

deduce a good title ; the third was for last plea, that more than 557. was due 

mttiey had and received. as one entire sum, and in respect of a 

The pleas were to the first count r single entire contract. 

1, denial that Leete was purchaser; The defendant joined issue on the 

2, rescission of the contract under the implications, and demurred to theeqnit* 
third oonditibn stated below upon able replication; and also rejoined ^ 
certain objoctionB and reqolsidons the same that the suit had beffi di^ 
made by Leete ; to the seoond count,, missed without costs on the appUcatioQ 
not guilty; and to the third county of the plaintiff as Lectors personal re- 
except as to 56^., never indebted, and' prcsentativo, after which the defendant 
as to the 66/., tender and payment into- elected to rescind. 

court. The plaintiff joined issne and dc- 

The pkintiff joined issue and replied^ inurred. 
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William Parker, put up the property for sale by auction on the 18T8 
26th of March, 1868, under particulars and conditions which, so quay 
far as is material, were as follows : — Fowlkb. 

The particulars described lot 3 as compriising '^ the tolls arising 
from the fairs and markets held at Thrapston, also a plot of ground 
used for storing market stalls, and a quantity of market stall 
fittings ;" and Ipt. 4 as comprising an equal undivided thitd part or 
share of six freehold cottages. 

The third condition was as follows : — " Within seven days from 
the day of sale the vendors shall at their own expense make and 
deliver to every purchaser or his solicitor |an abstract of the title 
of the vendors, according to the conditions, to the lot or lots pur- 
chased by them respectively, and the purchaser shall make his 
objections and requisitions, if any, in respect of the title, and send 
the same to Messrs. Palmer, Eland, & Nettleship within twenty- 
one days from the day of the delivery of the abstract, and all 
objections and requisitions which shall not be made and sent 
within the time specified shall be taken to be waived, and for this 
purpose time shaH be of the essence of the contract ; and in case 
any purchaser shall make any objection or requisition on the title 
of the respective lots which the vendors shall be imwilling or un- 
able to answer or comply with, the vendors reserve to themselves 
the option, notwithstanding they may have attenipted to remove or 
comply with such objections or requisitions, or may have partly 
done so, at any time to rescind the contract for sale of the lot or 
lots in respect of whieh such objections or zeqnisitions shall be 
niade,npon repaying or tendering to sucb purchaser or purchasers 
the deposit money without interest, costs, or expenses in full o{ 
all claims or demands for the investigation of the title or other- 
wise." 

The Sth conditidn stated that the abstract to be delivered 
should, as to lot 3, commence with the conveyance to the late 
Mn Parker, dated the 11th of October, 1860, from the trustees 
^der the will of T. Burton. . . , *' Lot 4 is sold by the saM 
trustees under a power of sale in a mortgage made to W. Parker, 
and the abstract to such lot will commence with a will dated 
in 1802. . • « The vendors shall not be required to verify the 
abstract of title to lot 4, further than by the production of the 

X2 3 
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1878 mortgage deed under which they sell, no earlier docnments of 
Qg^Y *^ti® being in their possession or power.'* 
PoTOBR^ The 8th condition stated that the muniments of title in the 
vendorV possession to lot 4 would be handed to the purchaser on 
completion. 

The 10th condition provided that if any mistake should be 
made in the description of the property or the extent of any undi- 
vided share, it should not (if capable of compensation) annul the 
sale, but compensation should be allowed by the vendors. 

At the sale J. 6. Leete was declared the purchaser of lot 3 for 
4502.^ and lot 4 for 100?., and he thereupon paid a deposit of 
55Z., and signed an agreement for the purchase of both lots for 
5502., subject to the particulars and conditions of sale. 

Abstracts of title to lots 3 and 4 were delivered to the purchaser 
wiithin the time specified. 

On the 15th of April, 1868, it was objected by the purchaser 
that no title was made to lot 3, inasmuch as '' T. Burton devised 
all his hereditaments situate, lying, and being in the several 
parishes of Thrapston, &c., and W. Parier again devised all hts 
hereditaments situate in Thrapston or elsewhere,** whereas 
•'market tolls are in the nature of incorporeal hereditaments, 
and cannot be said to be situate anywhere.*' To this the vendor's 
solicitor replied that there was no doubt the tolls passed. The 
purchaser also required the right to hold fairs and markets to b^ 
made out by production of the original grant or by some recogni- 
tion of it in a court of record, to which the vendor replied by 
referring to the 5th condition. 

Ajb to lot 4, it was objected that the vendor could only make 
a title to a fourth, and not a third of the premises described ; io 
which the vendor replied by referring to the lOth condition, and 
that the purchaser would be entitled to an abatement 

On the 25th of May the vendor, without taking any further 
notice of the answer as to lot 4, insisted on the second requisition 
as to lot 3. 

Subsequently, upon being threatened by the vendor with a 
suit for specific performance, the purchaser expressed his wil- 
lingness to waive his objection as to lot 4, upon having the 
abatement made, and ofiered to separate the contract into two 
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if th^ yea^or ^esiired it (which offer the vendbr accepted), but per- 1873 
flisted in his objection as to lot 3. The vendor offered to produce ~aBji 
leawnable eividence of the actual enjoyment of the rights but the ^ •^ 
parchaser still refused to complete. 

On the 24th of July, 1868, the vendor filed a bQl against J. 
G. Leete to enforce specific performance of the contract, alleging 
(amongst other things) that the defendant was well aware of the 
title under which W. Parker bought on the 6th of June, 1860, 
and (by par. 30) stating as follows : " The defendant now raises 
no objection to the title to the said lot 4, which lies apaft from 
and is unconnected with, lot 3, find he is willing to complete 
tha purchase of lot 4 at the said price of lOOZ., without prejudice 
to any question as to lot 3 ;" and by the prayer of the bill he 
asked; 1, that the defendant might be decreed specifically to 
perform bis said contract^ or, in case the said purchase of lot 4 
at loot should have been previously completed, then that he 
might be decreed specifically to perform the said contract as to 
lot 3y and to pay the balance of the said sum of 550Z., or 450r., 
as the case might be, with interest ; 2, that it might be declared 
that the defendant was not at liberty to require any grant of th^ 
market or any title thereto, other than such as was stated in the 
Sth condition. 

On the 23rd of September, 1868, the plamtiff^s testator filed 
his answer to this bill. 

The 10th paragraph of it^ so far as it relates to lot 4, and the 
SIst and 32nd« are all that it is necessary to notice. They were' 
as follows : 

" 10. And as to lot 4, 1 say that the abstract so delivered wad 
defective in several material particulars ; and especially I allege 
that between the date of the said will in 1802 and the said sale 
of the 26th of March, 1868, the plaintiff, or the said testator 
William Parker, had dealt with the property comprised in lot 4 in 
a manner materially affecting the title thereto ; and such dealing, 
although well known both to the plaintiff and to Messrs. Palmer, 
£land, & Nettleship, his solicitors, was improperly omitted from 
the said abstract; and, except as hereinbefore Appears, I deny 
that abstracts of the title to lots 3 and 4, commencing as to lot 3 
mth the conveyance ot the 11th of October^ |360, and ^s to lot 4 
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1878 with the wfll of 1802 m the said conditions of sale respectively 
Gbat mentioned, were duly delivered within the time specified by the 
Fo^ Sftid conditions." 

**31, I do raise an objection to the title to lot 4 in the plaintiffs 
bill n^ntioned* Such objection was raised for the first time in the 
requisitions. delivered; to tbe plaintifiTs solicitors, and was to the 
efifect that the plaintifiTs title extended only to one undivided 
fourth part of certain cottages^ instead of oneundivided third part, 
as described in the particulars of sale, and the objection has been 
acquiesced in by the plaintiff's solicitors. I also now object to 
the title to the said lot 4, on*the ground that the true state of 
such title was not disclosed by the abstract famished to me by 
the vendor's solicitors, inasmuch as such abstract was defective, as 
stated in the 10th paragraph of this my answer. 

'' 32. I admit that the said lot 4 lies apart from lot 8, and except 
that it is comprised in the same contract, it is unconnected with 
iL But I say I am not willing to oomplete the purchase of lot 4 
at the price of lOOZ., or at all, with or without prejudice to any 
question as to lot 3. - On the contrary, I insist on all the objections 
to the title of each of the said lots as a ground for refusing to 
complete the purchase of either of them.'' 

The defect insisted upon by the lOth and 31st paragraphs, was 
the omission from the abstract of the following conveyances:— 

By a deed dated the 7th of June, 1860, reciting that by a deed 
of the 28th of October, 1858, one Collier mortgaged to W. Parker 
to secure repayment of lOOZ. and interest the undivided third part 
of the said six cottages, and reciting that on the 19tb of April, 
1850, Collier conveyed to J. Castle and W. Parker all his real 
estate on trust for sale for the benefit of his creditors, and redting 
that there was due to W. Parker on his mortgage the sum of 111^» 
and that J« Castle and W. Parker had oontraoted with W. Smith 
for the sale to hini, by private contract, of the said hereditaments 
for 1112., it was witnessed that> in consideration of the payment of 
that sum to W. Parker (at the request and by the direction of 
J. Castle and W. Parker as trustees), by W. Smith in full satis&o- 
tion of all moineys secured by the mortgage, W».Parker {panted 
and conveyed, and J. Castle and W. Rurker, as such tmstees, 
granted and confirmed to W« Smith, his heirs and assigns, ail that 
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undivided third part of thesaid six cottages, freed and absolutely 1873 
discharged from the said indenture of mortgage, and all principal qbat 
and interest thereby secured. Fotokb, 

On the 25th of January, 1866, W. Smith signed a memorandum 
acknowledging that the share so conyeyed was the absolute pror 
perty of W. Parker, and that his name was inserted in the deed of 
the 7th of June, 1860, as grantee, to the intent that .he should 
hold the said share as trustee for W. Parker, and to be disposed of 
as he should direct. 

By a deed of the 11th of March, 1868, indorsed on the deed of 
the 7th of June, 1860, after reciting to the effect stated in the 
memorandum, and that W. Parker by his will, dated the 18th of 
April, 1859, and proved the 12th of July, 1867, devised all his 
real estate, including estates Tested in him as mortgagee, toK 
Fowler (the defendant), and E. Archbould, upon certain trusts, W. « 
Smith.granted and conyeyed to B. Fowler and B. Archbould, and 
their heirs, the said share, to haye and to hold the same upon the 
trusts declared thereof by the said will, and subject to such equity 
of redemption as was subsisting in the said premises. 

The arbitrator found, as a fSact, that the recitals in the deed of the 
7th of June, 1860, were true ; that the three documents of tho 7th 
of June, 1860, the 25th of January, 1866, and the 11th of March, 
1868, were omitted from the abstract intentionally, but bona fide, 
and under the adyice oS counsel^ as it was supposed that they did 
not affect the title ; that the last^mentioned doeoments were known, 
from their respectiye dates, to Archbould ; that the deed of the 11th 
of March was prepared by the solicitors of the deyisees in trust of 
Parker's will, and was approved by Archbould on behalf of Smith ; 
that Hawkins, the plaintiff's attorney in this action and in the suit, 
obtained a knowledge of the contents of the documents through 
heing at that time a clerk in Archbould's office (Archbould's ap< 
proyal of the deed of the 11th of March being in his handwriting) ; 
that the said documents were also in the possession of the defend- 
ant Fowler, but were not known at the time of the auction to the 
purchaser, and their contents were first communicated by the 
defendant to the plaintiff in an affidavit of the defendant made in 
this action, pursuant to an order for discovery of documente* 

The arbitrator also found that, in 1867, the defendant Fowler 



256 GOFBT OF XXOBEQUEB. [Ii« B. 

I87f had e<Hitraoted to sell lot 4 to Loid LyToden^ and biafiolicHoTs 
qbax delivered to Archbould, as solicitor of the intending purchaser, an 
^> abstract of title which included the will of 1802> the mortgage of 
1%58, and the doci^nente of the 7th of June, 1860, and the 25th of 
January, 1866 ; that objection was taken to the title ia respect 
of the conveyance to Smith ; that the contract was thereupon, in 
January, 1868, abandoned, and the deed of the 11th of March, 1868, 
was afterwards executed. 

On the 2nd of December, 1868, J. G^ Leete died, and <m the 
26th of January, 1869, the solicitor to Fowler (the now defendant), 
wrote to the solicitors of Gray (tl^ now plaintifif), requeeting an 
extract fronx Leete's will, shewing the appointment of executors, 
in order thiit they might revive the suit, ^ which we will do 
at once." This information was furnished them on the 11th of 
' Febniary, and on the 12th, Fowler's solicitors replied aa follows: 
** We shall rescind the contract^ and present petition to dismiss 
bill, upon grounds which we will explain in a future letter." 

On the 13th of February, upon a petition presented by the then 
plainti£r to the Master of the Bolls, an order was made that the 
bill do stand dismissed, with costs, to be taxed and paid by the 
petitioner to the defendant; and on the 17th a copy of the order 
' was sent to the solicitors of Leete's executors, accompanied with a 
formal notice rescinding the contract and offering to repay the 
deposit. 

The solicitors of Lec^te'a executors objected that the order was 
informal in directiog costs to be paid to a dead man, and declined 
to act ijippn Hy although, the then plaintiff's solicitor offered to give 
their ui;idertaking to pay the costs to the order of Leete's executozs ; 
and on ^the 4th of March, upon a motion by the now plaintiff, ss 
executor of Leete, that the plaintiff in the suit should, within one 
n^onth, obtain and serve on the executor an order to revive, or i2ist 
in default the bill should stand dismissed for want of proseeiitioD, 
with costs, an order was made, otherwise in the terms of the 
moti(Hi, but without costs. No order to revive was obtained* 

On the 12th of April the now plaintifi^s solicitor wrote to the 
solicitors for the now defendant^ requiring campen8atio& for the 
breach of contract, and on the 13th the sum of 551^ the amount of 
the deposit^ was tendered to them, whioh they declined to receiV^ 
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on the groond that a larger snm ^oA due, and on the 20th the 1878 
preaent action Wto commenced. gbat 

The arbitratoi- found further as follows: '* That, as admitted on fqtoeb, 
the pleading, the defendant did not deduce or shew a good title 
lo the property sold to the said J. G. Leete, but that there was no 
fraud or ftuiidnlent misrepresentation on the part of the defend- 
ant, and that he always believed he had and could make, a good 
title to both of the said lots^ and that the election made by the 
defendant to rescind the contract of sale always continued from the 
said 17th day of February, 1869, hitherto; and I find ^ as a fact, 
that according to the true construction of the said will and codicil 
be could not make a good title to more than one quarter of lot 4, 
or remove the objection to that effect originally made by the pur- 
chaser, and insisted on by the 10th and 31st paragraphs of the 
purchaser's answer; but I also find as a fact that the said re- 
scission or attempted rescission of the contract by the defendant, 
was not from unwillingness or inability on his part to answer 
or comply with objections to or requisitions on the title to the said 
lota or either of them.'* 

As to certain specific issues raised by the pleadings, the arbi- 
trator found, on the issue raised by the 2nd plea (subject to the 
(pinion of the Court), "that the defendant did not, according to 
the 3rd condition of sale, rescind the contract;" on the issue 
raised by the 3rd plea, that the defendant was not guilty of 
fratid, and on the issue raised by the last plea, that the defendant 
was not entitled to rescind under the 3rd condition; and he 
assessed the damages contingently, so as to enable the Court to 
give final judgment as follows : costs of investigating title, 227. 15s. ; 
interest on costs and on deposit (1), 97. 15s. ; loss of bargain, 2507. ; 
costs of Chancery suit, 677. 

The Court was to be at liberty to draw inferences of fact ; and 
the qnestions for the opinion of the Court were ; 1, whether, 
under the oiroumstances of the case, the defendant had power to 
and did rescind the contract of sale within the meaning of the 
3rd oondittOB of sale ; 2, whether Ihe plaintiff was entitled to 
damages for loss of bargain ; 8, whether the plaintiff was entitled 

(1) Tke deposit was brought into Court tmder a plea of tender. 
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1873 to recover in this action the costs of defending the Chancery sail, 
Ghat ' ^^ any and what part thereof. 



FOWLKB. 



May 80, 1871. ^Min, Q.O. {apBtce and C. E: EatvkinB with 
him), for the plaintiff. The defendant has not, in fact^ exercised 
the power of rescission given him by the Srd condition. The objec- 
tions and reqnifidtioins mentioned in the clause of that condition 
which gives the power to rescind, are objections and requisitions 
arising directly oat of the abstract^ or ont of requisitions made 
upon it| but not such as may be made upon £Eu;ts discovered 
aliunde. The former part of the condition relates to the delivery 
of the abstract, and the clause as to rescission, which follows it, 
must therefore be limited to matters arising out of the abstract so 
delivered. This is the obvious and fair construction, and the form 
of condition in Steer v. Orowley (1) shews how a condition should 
be drawn if it is intended to give the vendor power to rescind upon 
an objection not arising out of the abstract ; and if a doubt arises 
as to the extent of the power given, it must be determined against 
the vendor, who has inserted the dause in his own favour. But in 
fact the constmction is placed out of donbt by thd limit fixed, for 
it could never be intended, without express words, to treat tbe 
vendor as having waived, in twenty-one days from the delivery of 
the abstract, an objection which, by reason of the imperfection of 
the abstract, he never had the opportunity of making, and \o 
compel him to accept the title notwithstanding such objection. 
The dause as to the implied waiver of objections cannot therefote 
be read as applying to such objection ; but if not, then neither can 
the clause as to rescission, for the objections and requisitions referred 
to in both clauses must be the saine. If, then, the defendant re- 
scinded on the ground of the objection arising out of the suppressed 
deeds, his rescission was invalid. But it' was equally invalid if be 
rescinded on the objections which were in fact made upon the ab- 
stract, because he had determined his election by filing his bill for 
specific performance of the contract: Tanner v. Smith (2) ; MorUy 
V. Cook (3) ; Oardom v. Lee. (4) And again, even if he was ever 

(1) U a B. (N.S.) 337; 32 L. J. (3) 2 Hare, 106. 

(aP.) 19L (4) 3 H. ft a 651; 34 L. J. (&l} 

(2) 10 Sim. 410. 113. 
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at iiberty to rescind upoa tbe ground of the objection arising out 1873 
of the suppressed deeds, he had determined his election on this grat 
also ; for he was bound to make his election within a reasonable ^o^im 
time, and his delay from the time when that objection was disclosed 
till the lltli of Feliruary was unreasonable: Shoreditoh Vestry r. 
Euffhes. (1) Emther, the defendant was not entitled to rescind 
without first dismissing his bill with costs : Waarde v. Diooon. (2) 
Again, his right to rescind did not arise till he had delivered a 
perfect abstract, which he has never yet done. Lastly, the defend- 
ant is concluded by the finding of the arbitrator that his rescission 
w^ not made from inability or unwillingness to answer or comply 
witb objections to or requisitions as to the title. [He also cited 
Dart, Veid. and Pur. 4th ed., yoL i pp. 147, 276.] 

Secondly, if the plaintiff is entitled to recover at cdl, he is 
entitled to damages for loss of bargain ; the defendant was guilty 
of misconduct in suppressing the deeds, and this circumstance 
takes the case out of the rule of Flureau v. Thomhill (3), and 
brings it within Eopiins v. Oraaebrooh. (4) Thirdly, the plaintiff 
18 also entitled to the costs of the Chancery suit. 

[Bramwbll, B. . Can it be said that the defendant filed his bill 
in Chancery because he had no title ?] 

Kemplay, Q.C. (Baffshdwe with him). The defendant's power to 
rescind is not limited to objections arising out of the abstract, and 
no inquiry can be made aa to the motive of his unwillingness to 
comply with the objecticms if he was in fact unwilling. As to the 
alleged misconduct of the defendant, the plaintiff cannot complain 
of the omission of the deeds, for they were known to his attorney : 
Dresser v. Norwood. (5) 

Quain, Q.C7., in reply. In equity, knowledge obtained by the 

attorney in a difibrent transaction is not notice to his client: 

Worsley r. Lord Scarborough. <6) 

Cwr. adv. vuU. 

May 31. The following judgments were delivered : — 

Cleasby, B., It appears to me that the defendant is entitled to 

(1) 17 0. B. (N.S.) 137 ; 33 L. J. (4) 6 B. & 0. 31. 
(C. P.) 849. ' (5) 17 C. B. (N.S.) 46« j 84 L. J. 

(2)28L.X(Clu).315. • , (0. P.) 48. 
(3) 2 W. Bl. 1078. (6) 3 Atk. 392. 
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, idTS judgment. Three qnerttonB ai!e mided ; &rtif whe&er otidet 1;he 
Okiit oh'cmmfitances I3)e defendant had the power to'resciiid; aeomAly, 
whether the plaintiff is entitled to damaged for loss ei baigain; 
thirdly, whether the plaintfff is entitled to recover the costB of 
defending the Ghanoery suit I shall say very little upon the 
second and third queBtions. I think even if the plaintiff is- entitkd 
to recx^ver, it is not for the loss of bargain. Thra is a o6ntraot for 
the aale of real property, and unless there^ something to bring the 
ease wkhm the exception estafolisdied in Sopkins t. Qraz€hrook{l) 
it falls within the rule of Fhireau r. ThornhUl, (2) Now, if it is 
not made out that the title was a good one, it is at all events n^« 
tived that the defendant knew it to be bad ; so that the plaintiErs 
claim to damages stands simply on the footing of the titte not 
b^ing a good one. • i 

Then with f efi^e&ce to the costs of the Chanoery suit^ this is not 
a case in which the plaintiff has instituted proceedingB in Chancery 
for the purpose of enforcing a contract. If t^t were so, I «hould 
couisider whether it was so far a matter arising but of the contract^ 
that he would be entitled to recover the costs as part ot the 
damages for breach of contract. But here it spears adverse pto- 
ceedings have been taken against him, and with respect to the 
costs oi those adverse proceedings, it is impossible to sfty they were 
in any way caused by the bii^eh of the contmct 

JKow I come to the real question in the ca^e; and that depends 
on the 3rd condition. The facts are that the executor of the plain- 
tiff bought twa lots, Ko. 3 and No. 4, separately, at separate priioes, 
but when the matter was carried into offset by an indoiisement on 
the condition of sale, there was only one contract entered into, a 
contract for 5607. purchase-money for the two lots. Now the 4tb 
lot was one undivided third part of certain property, and the 10th' 
condition provided that '^ if any mistake lAiould be miade in the 
description of the property or the extent of any undivided share, it 
shonld not annul the contract, but compensation should be didwed 
by the v^idois.'^ An objection was taken as to lot 4; that the 
abstract shewed a title, not to a third part, but only te a foortb 
part Ihe answer to that was, tiiat it came within the cetoditi<^ 
that a mistake or error as to the extent of the undivided part 
(1) 6 B. & C. 31. (2) 2 W, Bl 1078 
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fifaovld ttoba^n^ tb€» Qale» and botii parties ae^med to agree to that lam 
answer* At least) tlie bill was foanded UfKnoL that state of facto, q^ 
aod tt{KUi tfae assamptioii that there was no question whatever as to ^^ 
lot 4 (though there seems to have been some mistake in the 
thirtieth pan^^ph of the bill, in making no deduction from the 
pfiee at .which that lot was to be taken), and by its prayer the bill, 
assKuning that there would be no difficulty in specific performance 
as to this' part, goes on to pray that tbo than deCendarit may be 
compelled to pay the 4507. which was the price of the other lot 
Then an answer is put in, in which the objection to lot 4 is inSBted 
upoiL 

AjKMtiier objection is also made in the answer, which would be a 
defence to the sniti namely, that the then plaintiff had not fur- 
nished a proper abstract of title, but the objection as to lot 4 is 
continued as a valid objection, and insisted on as a ground for 
resisting perfcmnance of any part of the contract, thus treating the 
whole as one conteaet. Now, the question arises^ whether upon 
that the. present defendant was entitled to rescind under the 
3rd conditi9n« I have had some doubt whether what was dene 
took pla(^' within a reasonable timie. In September the answer 
wa6> puit in, .insisting upon this objection, as .to lot 4 ; then,, on the 
^^od oS Decem^ber tixe defendant in the suit died; then early in 
January, the plaintiff in the suit took proceedings for getting rid of 
the suit; in February he rescinds the contract, but informally, 
because ib was before the bill had been properly dismissed;, in 
A|>ri]| the bill having been got rid of altogether and taken off the 
fiJe» h(e exi»rciseB his power to rescind. I cannot say that under 
all the oir/oumstanqeS} that was an unrea9onable delay, ^be.time 
which it is most difficult to account for iathe time from September 
to December ; but,, uppn the whole, I do not think that he had 
precluded himself from eKercising the power to reAcind« It is. 
clear thatjthe mere oirQumstance.af a bill having been filed does 
not pieevent a vendor from resoiAding; although a subsequent 
waiver bry a purchaser of an objection. i^ised by him in a suit for 
specific performAnoe ]iviU do so : J)vMeU v. Simpson. (1) But th^ 
objeetion made here was» that a bill having been filed by the 

(I) Law Rep, 1 Eq. 578 ; Law Rep. 2 Ch. 102. 
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1873 vendor, the bill had not been dismissed with costs, and a case of 
Gray Warde v. Dixon (1) before Kindersley, V.C., was referred to, in 
Fowler, which it was said that the bill must be dismissed with costs before 
the right to rescind could be exercised. But that case assumes 
that the vendor still has the power to rescind, provided he gejs 
rid of the bill in that way; so that the question here really 
stands upon the original contract unaffected by any subsequent 
proceedings. Now, it is quite certain that if an objection is 
waived you cannot rescind ; and as long as the objection as to 
lot 4 continued to be treated as waived, the right to rescind upon 
that objection did not exist. Therefore the question tm*ns upon 
' whether the objection still existed, and upon the effect of tlie 
answer which again set up that objection. Now, it seems to me 
plain that nothing had taken place equivalent to a new contract; 
so as to entitle either party to say that the old contract no longer 
existed. That old contract the defendant in the suit says he is not 
bound to perform, because of this objection, which was an objection 
made under the old contract, and which w^as a valid and subsisting 
objection. The vendor was therefore entitled to rescind. That 
the objection and the rescission were complicated with the other 
objection as to the title of lot 3, I think, makes no difference. 
I think, therefore, that the defendant is entitled to the judgment 
of the Court. I should add that I do hot think the vendor was 
guilty of any impropriety in not setting out in the abstract of 
title, deeds which, by the advice of counsel, he considered un- 
important 

BbamWell, B. The arbitrator has ranad three points for our 
decision. I think it is not iiece$sary to add anything to what was 
said in the course of the aigament as to the costs of the CShancery 
suit ; they are not costs incurred in consequence of the titie being' 
bad, and therefore the plaintiff cannot recover them. 

Upon the second question, whether the pkintiff is entitled to 
damages for loss of bargain, I do not dissent from the opinio of 
my Brother Cleasby, which I understand to be also the opinion of 
my Lord and my Brother Martin ; though, if the ijneetion hsd 
become of any practical consequence, I should have wished for 
(1) 28L.J,(Cb.)315. 



V. 
FOWLBB. 
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time to consider it more carefully, because there are circumstances 1873 
here which make me doubt whether the case is governed by the q^ 
authority of Flureau y. ThomhiU. (1) The arbitrator finds dis- 
tinctly that there was no fraud in omitting the conveyances from 
the abstract, on which no doubt they ought to have been put. I 
do not mean to insinuate there was fraud ; I think there was no 
intention to do anything wrong, but that it was thought, if a con- 
Teyance had been taken by the plaintiff without notice, he would 
have got a good title^ and would have had nothing to fear. But I 
am strongly inclined to think that no man has a right to represent 
to another that a state of things exists which is not the true state 
of things, with the intention that that other person should act 
upon it ; the other is entitled to exercise a judgment upon the 
matter himself. Therefore the plaintiff has a right to complain 
that the defendant, knowing the truth, did not think proper to tell 
it to him ; the statd of facts on which he was induced to act was 
different from the real state of facts. Kowl am not sure that this 
does not take the case out of the authorities referred to/and I 
refer to the judgment of my Brother Cleasby in the case oi^Bain 
V. Fdhergitt (2), where, he says, ** We are, therefore, thrown back 
on the case of Flwreau v. ThomhtU (1), which establishes that, 
where there is no fraud and no express contract to sell property 
with a knowledge on the rendor's part that he has not the title 
to sell, as was the case in Hopkins y. Chrazebrook (3) no damages 
for loss of bargain can be recovered." Now here the defendant 
did know that he had not the title, for he knew that he had pro- 
posed to sell to Lord Ly veden, and that this objection had been 
made to his title, and that the title was not marketable. It seems 
to me, speaking with reserve on a point of law I am not familiar 
with, that he eould not haye deduced a good title, because he 
could not have deduced a title free from the assignees of the 
mortgagor. I speak, therefore^ with reserve as to whether the 
plaintiff might not be entitled to recoyer damages for his loss of 
bargain, if he is entitled to recover at alL 

But the principal qnestionr is, whether he has a right to recover, 
which depends on whether the defendant had a right to rescind 

(1) 2 W. Bl. 1078. (2) Law Rep. 6 Ex. 59, at p. 69. 

(8)eB.&a3i. 
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1878 the contract. Now, the learned arbitrator has found that which I 
GxAT think concludes the case. He says, ** I find as a fact that the said 
FowLBB. i^Bcission oar attempted rescission of tiie contract by the defendant 
was not £rom unwillingness or inability on his part to answer or 
comply with objections or requisitions on the title to the said lots, 
or either of them." I shotdd have thought that finding concluded 
the question; for the pleadings also are part of the case, and the 
pleas expressly state that the defendant, " being unable or unwilling 
to answer or comply with such objections and requisitions," 
rescinded the contract But it is said that it is not necessary the 
rescission should proceed from his being unwilling or unable ; it is 
enough that unwillingness or inability existed. That is ingenious, 
but unsound* Suppose the defendant had refused to go on with 
the purchase for no other reason than that he thought he could get 
a better price, and an action were brought against him, and it 
afterwards turned out that he could not make a good title ; could 
it be said that he could then exercise ^his power of rescission ? 
Clearly not. It is necessary that the unwillingness or inability 
should exist, and that in consequence of that unwillingness or in- 
ability he rescinds. I think, therefore, the finding concludes the 
case against the defendant 

But if that finding were not there, I should come to the same 
conclusion. It is contended that the defendants power to rescind 
arises in two difierent ways ; first, on the objection as to lot 4, 
that he could not make out a title to more than one-fourth, 
whereas he had sold an undivided third ; and secondly, on the 
objection arising out of the conveyance to Smith, and the subse- 
quent dealings with the title. Now first of all, had the rendor 
any right to rescind in consequence of the objection taken in the 
answer that he could only convey one-fourth, and not one-third of 
the property ? It is clear to my mind that he had not ; and for 
this reason: that the vendee had no power to make such an 
objection. It was a perfectly invalid, useless, and idle oligection. 
He had taken it before, and taken it improperly ; and it had been 
answered by a reference to the 10th condition, and it is found that 
that answer was acquiesced in. It was a futile and invalid 
objection ; as idle as if the purchaser had said that a dot had not 
been put to an i; and therefore it wiMbieompetent to hini to make 
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it, eieept bo far aa it< was an objecfioa to tiie payment of the full 1873 
priee, aa demanded in the bilL Giut 

Bot there is another ansfwer to the elaim of a ligbt toneacind poJ^^. 
oa ihm grotmd. It was not an objection wfaidi the vendor was 
usable or unwiUmg to answer; he certainly was not unaUe lo 
answer it, becanse it was dearly within the 10th condition ; neither 
was he unwilling to answer it ; tins is dear as a matteir of &ct9 
and it is so found by the arbitrator. I do not know whether any 
meaniag. has been judicially put on the word ^^ unwilling;" but it 
certainly does not mean anything so absurd as that if the vendor 
say% ** I would rather not» because, for certain reascms, I am glad 
to avail myself of an objection that you improperly make," he will 
be within it. It must mean an unwillingness of this ehamoter;!-- 
au objection is taken, and a man may say, " I cannot absolutely 
say that I am unable to answer your objection, but I ean only do 
80 at a considerable trouble and expense, and therefore am reason- 
ably unwilling to do so," In that sense the defendant was not nn- 
>viUing to answer the objection. Therefore, on these two gronnds, 
I think the defendant was not entitled to rescind on accpunt of tho 
objection as to the quantity of the 4th lot. 

But there is another ground on which it is said there was a right 
to rescind. The plaintiff sets out that the abstract of title was an 
impr<^>er one» and that when the true state of the tftle is disclosed^ 
the venjdor cannot make, out a good tiUe without getting the eon- 
corrence of the mortgagor's trustees for the benefit oi ereditorti ; 
and that otherwise the title would be subject to jmpeaichm^it by 
them, on the ground that they bad some equitable interest in the 
^operty. That objection also is taken by the answer. Thfiox did 
that give the vendor a right to rescind ? X am of opinion that it 
did not. In the first place, the abstract is wrong ; that I take as 
established by the authoritieB ; it should have contained the con- 
veyance to Mr. Smith and the reconveyance. 

Now the 5th condition states that lot 4 is sold und/er a power of 
Bale contained in a mortgage made to Mr. Faxker, and that the 
abstract shall oommanoe with a will d^ted 1802. . TJbat is the titiie 
which the vendor professes to^ convey. Now,, what does oooditionv S 
fifty ? " Within seven days from the day of sale, the vendors shall 
at their own expense make and deliver to every purchaser, or his 

Vouvm. Y 3 
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1873 solicitor^ axL abstract of the title of the vendors, according to these 
Grat ' conditions, to the lot or lots purchased by him respectively/* That 
FowLBR< ^^ ^ ®^y» *^®y ®^*^ make out an abstract of the title to this lot, 
according to the condition, which describes them as selling under a 
certain power of sale. ^ And the purchaser shall make bis objections 
and requisitions (if any) in respect of the title, and send the same 
to Messrs. Palmer, Eland, & Nettleship within twenty*one days from 
the day of delivery of the abstract, and all objections and requisi* 
tions which shall not be made and sent within the time specified, 
shall be taken to be waived, and for this purpose time shall be of 
the essence of the contract And in case any purchajser shall 
make any objection to or requisition on the title of the respective 
lots, which the vendors shall be unwilling or unable to answer or 
comply with, the vendors reserve to themselves the option, not- 
withstanding they may have attempted to answer or comply with 
such objections or requisitions, or may have partly done ao, at any 
time to rescind the contract for the sale of the lot or lots in respect 
of which such objections or requisitions shall be made, upon repay- 
ing or tendering to such purchaser or purchasers the deposit money, 
without ijuterest, costs, or expenses, in full of all claims or demanda 
for the investigation of the title or otherwise/' It appears to me 
that, under such a condition, the vendor has only a right to rescind 
in respect of objections or requisitions that are made upon the title 
disclosed in the abstract, or objectionB or requisitions that arise 
therefrom ; that is, if an objection or requisition is made, and that 
is answered, and the answer gives rise to a fresh requisition, then 
the right to rescind will apply to that also. That is the reason of 
the thing and the language of the condition ; the condition does 
not apply to objections to which the abstract of the title gives no 
rise. Suppose the abstract of title ddivered, the title accepted, 
and that the parties met to complete tjie purchase ; and then it 
appeared that the vendor was an uncertificated bankrupt, and 
in consequence of that the purchaser declined to completa Could 
it be contended that theore would be a power to rescind under such 
a condition as this ? The good sense of the thing, and the language 
of the condition, equally shew that the power is a power to rescind 
if an objection is taken to the title which the vendor has thought 
fit to disclose. 
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The conseqnence would be most iinjuBt if it were otherwise ; 1873 
if the title had been disclosed, the objection would have been gbat 
taken at once, and the vendor would have been obbged then to -p^^li^g^ 
say he could not answer it Again, if the meaning were that 
the vendor might rescind, whether the objection arose upon the 
abstract or not, it follows that the clause as to the waiver of objec- 
tions, by not taking them within the time limited, also applies. 
But can anyone suppose that an objection which does not arise out 
of the abstract delivered is waived by not being taken within 
twenty-one days, and that if the defect is subsequently discovered it 
may not be taken ? (1) These considerations are, to my mind, con- 
clusive to shew that the power to rescind does not apply to objec- 
tions which are found out aliunde, and cannot therefore be exercised 
in respect of the objection taken in the answer, that the title had 
been so dealt with that the vendor could not make a good title to 
the purchaser ; for that was an objection which did not arise out of 
the abstract. 

But there is another ground which also seems to me conclusive. 
The answer to the bill in Chancery was filed in September. Assum- 
ing that, upon the objection being then made for the first time, 
there was a right to rescind, surely the right arose then. No 
doubt the condition has the words *' at any time;" but that means, 
that whenever the occasion arises for electing to rescind or not to 
rescind, then the vendor may rescind ; but not that when the 
occasion arises for his determining whether he will rescind or no, 
fee shall be at liberty to say, *'I will not rescind," or do what is 
equivalent to an option not to rescind, and then at any distance of 
time afterwards say, *IwilL" Suppose the purchaser had asked 
him, on the filing of the answer, "Do you rescind or not?* 
and he had said, ^ I do not,'' could he afterwards rescind ? No ; 
he ought to have exercised his right when the occasion arose. But 
the vendor does nothing of the sort. First, the defendant in the 
Chancery suit having died, he writes to know the names of his 
executors, in order that he may revive the suit Vbree months 
afterwards he says, **Now I have changed my mind; I will 
rescind." Observe the consequence; it was contended that the 
executors had not been put to additional expense, but at least the 

(1) See Warde v. Dixon, 28 L. J. (Ch.) 316. 

7 2 3 
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1873 deposit has been kept from tbiem fiVe months I6iig6lr thaii it 

Obay shotild have been. Why did not the defendant, knowing the 

T<m^ objection, say within a reasonable time, that he wonid resciftd his 

contract ? It nehms to me that npon tliis graimd' alone he mxisA 

•now fkil. ^ ^ 

No diflSculty arises with respecrt to the rule in Chancery^iad to 
the right to reschid, which seems a very reasonable onej yon ban- 
not rescind a contract whilst you have a bill npoii the file ii^sisditig 
npoii it; you must first of 'all get rid'bf the WU; that is all the 
rule amounts to. » : 

I wiU add one other observation. Th^ore fe no breach in the 
declaration for not delivering a proper abstract; if theiie W«f&, 
there would be no possible answer to it; and if thb matter iifem 
before me as an arbitrator with power to amend, Z shbuld do tso by 
pntting in such a breach. However, in my opinion, this iff -not 
necessary to entitle the plaintiff to judgment. . 

Martik, D. As I concur in the judgment of my Brother 
Oleasby, and as I understand that the Lord Chief Baron agcees 
with it also, I shall occupy a very Sh6rt timef ik deU^ring my 
judgment' 

There are thrtee questions foi* on^ decision; 'Hie third is, 
whether the plaintiff, if entitled to recover at all, is entitted to 
recover tbe costs of the Ohancery suii I diink, ils to tbsrt it is 
quite sufficient to say th W it is for the Court of Chancery ; if the 
Yice-Ohancellor thought fit to rdftise the costs tI^, at Ooramoii 
Law, cannot give thefai. 

The second question is whether the plaiufiff ie^ entitled to 
recover damaged for his loss of bargain. I should have ^ b^n ^ad 
if this question had been allowed to drop. In fturettu v. 2%of»- 
hill (I), which was decided a hundred yeai^ ago, it- is laid down as 
a^ rule that if there was no fraud :on the part cf the seU^r, if he 
bon& fide thought lie had that which he proposed to sell^ he was 
not to be held liable for any damages by reason of the k»s of 
bargain. That case has been the subject of frequent comment; 
but it has been acted np6n for so long that it must be taken 
to be law, and to possess, as I expressed it in Bain v. Fofher- 

(I) 2 W. BL 1078. 
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^i27t(1), tbe.lorQi^ of an Aet of Parliameiiit .Now hQr% whw 1873 
the ^tiirmt wjw efliteired,mto, th^ yeiiAor boua,.fide tiought to q^ 
Jtod Alright to fl^Ui wid I cannot undei^Dd why Ihye onftiasion powLw. 
of «estlkin,<leed^ m the abstract^ explained as it ha^i been» should 
alter his position. The rule may be wrong ; it may be an ancnnaly.; 
but^it/ktbetowf andwe mi(st aptuppif it, / 

N^jtw^ with, xdsp^ct to the XQmaiiMng question^ in my opinion the 
d0fe|u)4nt is. entitled to oor judgmeid^.on the ground that h^ Jiad 
a^rig^t.|x>,r^i^d;the cmtract; anidlrest my j^udgment on the 
decision of Vice-chancellor Eindersley in the case of Wo/rde y. 
JHxon. (21) . I ain of opinion that the th^d condition cnust b^ fead 
according to, its woi^ds and literal meaning. Then,, the abstract 
beijpg deliveri^ t^n objed^on is made to the title; as to Jot 3 it 
is objeot^' tjhat the titlB> is. not inadc; out because the ma^et 
*toIl%i bepig incorporeal , hereditan^ents, cannot be said ,to be 
situate anywhere, and therefore did npt pass by Thomas JBurtonts 
devise of his hereditaments situate in Thrapston or elsewhere, 
wliieb;is/a mer^y friyplous obj^tio9; as to l9t 4^it js ^fV^ted 
that tbe title could not. be made out to m<Kre than an undivided 
iourtb: pail. These ar^the^wo^ and, liha oftly ^wo.ob^J^oi^ 
made to the title ; and the answers made are, as to thj9 fin;t 
obje^tiony thiat it is fnvplo^Sy and to the .aepond objection, .th^t it 
w^ provided for by tbe tontb .condjtion, find th^t there wovld be 
-a proportionate abatevient,. . This .^y^i^D^s to.hf^ve been undq^topd 
by the; parti^i.ceitaiidy. by Ihe di^endant, so far ^ copiper^s the 
;^peffti|)ni9^enlr of pi^ioe for lot .3. Bi^t wh^n. a lull was filed f^r 
specific performance, the then defendant, by bis answer (in par. 3^) 
admitting, that lot4 wasjunconnectedwith. lot 3, except tb^t it 
wna oompriaedjn tbojsanii^ contr^pt, qbjeetQd to canxpl|&t^ the 
purchase of lot 4 at the price of 1002. or at all,,and insist^ on 
f* aU tbe objections to tbe .title of each ,of tbo. said lots^ aa a gro^d 
fbr. recusing to complete the pnf:cbase,of ^ithor of them." JJlb 
iar m I can aee, thi^t obje^ooi whipb was raised for the fijjit tim?, 
ne?eflr was :diq)08ed o£ That being so, the decision, of . Yic^ 
Chaneellof Kjut^derstey in Warde v. JDisfon (2) is directly ifi P9int. 
It is true the Yioe^anoQllor goes on to say. that the costs of the 
suit )nust be paid, by tbe vendor, as a conation precedemt to his 
(l)LawBep.6Kx,6A (2) 28 L. J. (Ch.) 316. 
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1878 rescinding, and I have no doubt that the rule is correctly stated. 
Gray and is a yery proper one ; but it is no part of the bargain or 
FoiSjuu ccHitract; it is merely a rule which the Court Jmposes as a matter 
of practice in the administration of equity. Therefore, on the 
aatiiority of Eindersley, Y.C, it is competent to the vendor, 
in such a case as thisi to say, on the objection being made, 
*^ I am unable to answer it, and I therefore rescind the contract." 
This is so by the express words of the contract, and I cannot 
understand the argument to the contrary that has been addressed 
to> us. In my opinion the defendant is entitled to judgm^it. 

Bbamwell, B. I wish to add a reference to the case of Pilcher 
y. Bawlins (1) ; I refer to it upon the point as to the deeds omitted 
from the abstract. 

Eeli^t, C.6. I also think that the defendant is entitled to our 
judgment. The great question in the case is, whether the defend- 
ant was entitled to rescind the contract at the time when he pur- 
ported to rescind it. That depends entirely on the 3rd condition, 
and upon what was done nnder it. Now here an abstract was 
deliyered, and two objections were made upon it. The first, that 
the defendant was not entitled to one-third, but only to one-fourth, 
of lot 4; the other, that no suflScient title was made out in the 
abstract to lot 3, which comprised certain market tolls. Upon 
these two objections being taken, certain communications took 
place between the parties which resulted in the objection as to 
lot 4 being withdrawn, by reason of a proyision in the 10th con- 
dition that if any mistake were made in the quantity of lot 4 it 
should not annul the sale, but the difference in yalua should bo 
compensated for. This was conceded, and the parties agreed to 
put an end to the objection, and that the purchase-money should 
be reduced to 75Z. The objection as to the 3rd lot remained un- 
answered, and in this state of things, although the defendant 
would no doubt haye been entitled, by reason of the objection as to 
lot 3, to say, " I am unable or unwilling to answer it, and I elect 
to rescind,'' yet inasmuch as the objection as to lot 4 had been 
' put an end to, and as regarded lot 3 he thought he could naake 

(1) Law Bep. 11 £q. 53 ; sinco reversed, Law Kep« 7 Gh. 259. 
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out a sufficient answer, and in tact make a good title to that lot, 1878 
he did not rescind the contract, but proceeded to call upon the gray 
purchaser to complete it by accepting the title as he had set powixft. 
it forth in the abstract, and on tiie purchaser's refusal, he £led 
a bill to enforce specific performance. In his answOT to that 
bUl the purchaser, admitting that the objection as to lot 4 
had at one time been put an end to, and that it was to be 
conveyed to him as on a separate contract for the prioe of 
ISLf says in express terms, in par. 32> that he is ** not willing 
to complete the purchase of lot 4 at the prioe of lOOL or 
at all, either with or without prejudice to any question as 
to lot 3." In other words, he withdraws altogether his acqui- 
escence in the answer produced and the arrangement proposed by 
the vendor, and insists upon all the objections which he can make 
as to each lot as a ground for refusing to complete the purchase of 
either of them. He therefore renews and repeats the objection as 
to lot 4, and the question is, where is anything in the terms of the 
condition to preclude the seller from rescinding under it, on the 
ground that he is not able or not willing to answer the objection ? 
Is there anything to prevent him from saying, '^ It is tnie I did not 
see fit to rescind the contract when you made the objection as to 
lot 4, but, on the contrary, proposed and made an arrangement in 
lieu of rescinding, which you accepted, but now that you have 
revived the objection, and are actually, within the strict terms of 
the condition, insisting on an objection as to lot 4, 1 have the 
right of rescinding under that condition, and I do rescind accord- 
ingly." I am unable to conceive what is to be said against the 
right of the defendant at that time and under those circumstances 
td rescind. It is said that he has lost the right to rescind because 
he did not exercise it at the time the objection was made ; but the 
answer is that the objection was agreed to be waived, and was thus 
for the time put an end to. 

Then it is further said by the plaintiff, " You have filed a bill 
for specific performance against me, and therefore you are not 
entitled to rescind; you call upon me^to act upon the contract, 
and at the same time claim to rescind and put an end to it." 
But the state of circumstances under which the seller was entitled 
to rescind had, at the time when the bill was filed, altogether 
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im* ceased to exjat, but was now renewed and reyired irfien ihe par- 

Qii4T chaser by his answer insisted on the objection. - Then we are met 

Fvmn.' ^^ ^ di£BicttUy arismg oat of tlie practice of Ihe Oonr^ of Chan- 

ceiy, that the seller catmoty while his bill for speeilfe performance 

19 pending^ pat an exkd to the contract ; he mnst first dismios his 

4 biU with eosta But. the whole meamng and essence of tihat role 

(which is a reiy reasonable role) ia this : "* Yon cannot be acting 

on the contract and assoming it to exists and at the- saacie time 

eaaerefeing a right to pat an end to it by rescinding it.'' Now 

the seller has taken all the means in his power to obtain a dis* 

missal of the bill with costs* Unfortnnately before he coidd do 

so the purchaser^ Mr. Leete, dies. Wliether or no the seller was 

apsare of the effect of this, he at all events proceeded to take steps 

for dismissing the bUl, and obtained an order that the bill be dis* 

missed with costSy but as the d^endant in the suit had already 

diedt ^ Older, it seems^ was inopeiatiye, and it became necessarj 

tp take some farther steps to comply with ihe mle in qnestioa 

The plaintiff in the suit, howeyer, offers at once to pay over the 

costs to wboeyer might be the eseentor of the deceased defendant; 

ha does all he can ta|^ve effect to the role of the Conrt ; bat the 

other party will not accept his oBet ; they say ^ No, we will iasist 

on the literal tenns of the inle being oonfooned to, ibot is, upoa 

tiie bill being fomially dismissed with costs, and inaamooh as yoa 

cannot do. this withont renving the snit so as to have a paity to 

whom the costs may become payable^ yon mnat take steps for that 

puipose." Then the now plaintiff obtains an order that unless the 

plaintiff in the sait revives it within a certain time the bill shall 

he dismissed ; and as the plaintiff in the snit wonld not take any 

larther step in the bosiness, the order became abeolote and the 

bUl was dismissed, bnt withont costs. The object of the rale is 

now answered; the suit for specific perfarmanoe is at an end; and 

thereibre the partiea. are remitted to their original i^hts. Thsn 

this being an objectioa made to the titles it coafisrred on the nov 

defendant a right to rescind the contract if he was either anable 

or nnwiUing to answer it He says he ia either nnable or nniril- 

ling, and accordingly rescinds the oantiact 

Then we are m^ with another difficalty. It is said that the 
award finds that» althoogh in trath the defendant has parported to 
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rdacind the oontract» he did not do so from any unwiliixigness or 1978 
ioabilitj on his part to answer or to comply with the objectioDs or qbat 
reqaisitioiis. But I think it is wholly immaterial what was the vmm^ 
oaose of his nnwillingness or inability; it is enough that the 
ceiBtraet says in plain and elear terms, that if inability exists, 
if onwiUingness esistSy ihe defendant shall be at liberty to re- 
sdnd. He says ** Whatever may be the case as to inability, on 
wUch a qnestion lof law may arise whether the objection was valid 
or invalid, I have a right to rescind, for the objection being made 
by the answer, I am unwilling to attempt to answer it; and I do 
acoctfdingly rescind." In my opinion he has a perfect right to 
do so. 

But then we are met with a farther difficulty. In his answer 
the purchaser, besides renewing and bringing again into existence 
bis previous objections, raises a further objection, which is in sub- 
stance this ^-^He says, *^ You.agreed to deliver an abstract of title 
wtthin a certain time, in which the true state of the title should 
be set forth ; you hare not done so, but have delivered an abstract 
in which you have omitted to state certain conveyances of which 
you w^ll knew ^e existence, and which were material and necessary 
tD make out a good abstmct within the meaning of the condition/' 
And it is said thereupon tha^lhe right to rescmd is put an end to. 
The defiandamt meets this in two ways. First, he says, *' This does 
not deprive me of my right torescnnd, but it gives me another 
ground on which I am entitled under the oondition to rescind; 
you make a fresh objection, which I am unable or unwilling 
to r^nove." This is met by an answer as to which, if it had stood 
alone, I am not prepiured to say that it would not be a sufficient 
answer. It is this, — ^^tfae objection that gave you a right to rescind 
18 an objectiooi arising upon the abstract which you have delivered ; 
but this objection does not so arise, but is wholly collateral, and is 
one that entitles me to say that you have not performed your con- 
laract to deliver an abstzact'' Now when we look at the literal terms 
of the condition, tiie objection is certainly within it, for the condition 
says, *> in case any purdiaser dioll make any objection to the title 
of the respective lots, which the vendors shall be unable or unwil- 
ling to answer," the Tendois reserve to themselves the right to 
rescind. This is certainly an objection to the title of a porti<m of 
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ig78 the property which the Tender is unwilling or unable to answer; 
Qnj^Y l>u^ the plaintiff insists that, when you look at what immediately 
FowLXB P^^^^s these words, it means an objection to the title in the 
abstract. I am not sure that this is not the intention of the 
parties. But supposing it to be so, then comes this question: 
if by reason of the objection made in respect of lot 4, which the 
defendant is unable or unwilling to answer, he acquires a right to 
rescind, how can that right be taken away from him by making 
the other objection, whether within the condition or not? The 
purchaser has taken an objection applying to a lot included in the 
contract ; if the Tender is unable or unwilling to answer it he is 
entitled to rescind the contract ; and how can this right be taken 
away on account of another objection being made a9 to which he 
would not have that right ? 

I think, therefore, looking at the matter oTory way, that the case 
is Tery clearly brought within the terms of the condition. 

Lastly, it is said that the rescission was not made within a reason** 
able time. It is Tery di£Scult to say in a case of this nicety what 
is a reasonable time. The objection was made on the 3rd of Sep- 
tember, — ^that would be in the middle of the long Tacation ; it was 
an objection of such a nature that the seller was entitled to delay 
acting upon it until he could obtain good legal adTice ; this would 
naturally bring him to the beginning of NoTember, and from that 
time there was about a month in which to obtain advice and take 
action upon it, when the defendant in the suit died, and so the 
matter goes on till February. Looking at all the circumstances 
of the case, I am not prepared to say that the rescission was not 
within reasonable time. 

Upon the whole case, then, I do not see that in any one point 
the Tender's right to rescind is at all affected by anything that has 
taken place. 

Then, with regard to the other two points : whether the plaintiff 
is entitled to damages for loss of bargain and the costs of the Chan- 
cery suit, I haTo already expressed my opinion in agreement with 
my BrotheiB Martin and Cleasby. I am of opinion, therefore, that 
the defendant is entitled to our judgment. 

Judgment for ike defendant 
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Erior was brpiight oa.tbiB jadgment^ and (be oaae wasargaed 1873 
before tbe Couf t of Exobequer Chamber, on g»at 

V. 

May 10, 1873. Manisly, Q.C. (Speie and C. E. EawUn9 with ^""^^^ 
him), for the pkintiff, followed the same line of argument which 
had been taken in the court below, and, in addition to the cases 
then referred to, cited the following. On the point as to the defen- 
dant's right to rescind, McCuUoch v. Gregory (1) ; and ou the 
right to damages for loss of bargain. Bain v, FothergiU (2) ; BoUn- 
sm V. Harman (3) ; Lock v. Furze (4) ; EngeU v. Fitch. (5) He did 
not contend for the plaintiffs right to recoyer the costs in 
Chancery. 

KarsIaJce, Q,C. {Kemplayy Q,C., and Bagshaive with him), argued 
for the defendant, and cited the following additional cases. On the 
first point, BuddeUy. Simpson (6) ; Matvson v. Fletcher (7) ; AlcocJc 
Y. Cmnop (8) ; on the second point, Sikes v. Wild, (9) 

Cur. adv. vuU. 

June 26. The following judgments were delivered : — 
Grove, J. In this case I agree with my Brother Bramwell, 
who in the court below considered the plaintiff entitled to judg- 
ment. 

The only questions upon which I think it necessary to enter, are 
those arising upon the construction and application of the 3rd 
condition of sale. The Lord Chief Baron was at least doubtful 
whether "any objection which the vendors shall be unable or 
unwilling to answer," does not mean an objection to the title of 
which the abstract is furnished. He says, " I am not sure that 
this is not the intention of the parties." My Brother Cleasby also 
relies much on the objection to lot 4 being continued as a valid 
objection in the answer to the bill in Chancery, and after discussing 
the question of reasonable time, he says, ** That old contract the 

(1) 1 K. & J. 286 ; 24 L. J. (Oh.) (6) Law Bop. 1 Eq. 678 ; Law Rep. 
246. . 2 Ql 102, 

(2) Law Rep. 6 Ex. 59. (7) Law Rep. 6 Ch. 91. 

(3) 1 Ex. 850 ; 18 L. J. (Ex.) 202. (8) Weekly i^otes, 1872, p. 87. 

(4) Law Rep. 1 0. P. 441. (9) 4 B. & S. 421 ; 82 L. J. (Q. B.) 
(5> Law Rep. 4. Q. B. 669. 375. 



1999 Aekftidsatt in ifak mU says he i9 mot hdaadio pdnfiBa-m^ibeoatisaaf 
Qiy^y this' johj^ciioiif whkk muB an objediOD ^^ made >imd6r.i the old 
^^' , mAiTMKSbf'emi whkh wad a yalid and subsisdng >db)CBti«i« Tb 
Vendor wa9 thek<efo^ entitled; to rescincL^'. Ihe judgment of my 
lSiio&&t Biackbtirn >piooeedfi». as will bis fieen^ upon a dSfferenl 
grbiindA • ■- . • • '. j i. . • ' .-: 

. Now the Sid conditioil t)f sale is as followe; :*r-[Tlie leaorned jadge 
here read the 3rd <tonditioii.] '• fiy tbis'ian afaBtniiet of ihe tide of 
the Tendora to the lot or. lots purchased reapeetiTeilj,. is io be 
delivered within seyed dayaficm the sale^ andtdie; puichaserBhBK 
make his olfedtioos and're^misiiiiaQS (iEa&j) in tes^t4>f the tiilfi 
and. 8004 the same within tfrnoAyrone^ayaoC iihe deliivteoy krf Ihe 
abfilittctl Kowv ti^tiile and thei^abdttaietjsa fear (ftpfi&TvijtiMB, 
tiidse f)rerviond,j mantioDed» tibat is, tb^ afastraetdaUvered-wiAia 
aeyien dajrsy )aad the title^.jbb^retn discloted; ii^/X)l(jeotion8 and 
sdqnisitmit contemp^ijed lefer {ishe omtnmy is, not ^ntctided) to 
the title 80 dieelosed, and «Ui olijeotiaQB snad. re^uMtipnar not ; mftde 
within the time apeoified shall be tafaen .to^berw&iyedj - These 
osanot 43i, coiirae .a^ply to a title; unseen ted unknown* JtTpw eomes 
thi» • sentence en wbicih the/ qneetion exiees : : '^jslndin uease any 
puzdias^ shall make any 4>lgectbn to orrequlsttion <6ft the title of 
the respective lots which *tfa|9Vc(nddi8*BhaU. be unffdUiJig ^pmiaUe 
to^aiiswiw/' &o. la ''ahy objection orxeqnisitJimoBilie^tler'iA 
this isenteUce tohare mi entirely changed JManing, Aiid>aie ibe 
words ^^ the. Utte " to be applied, not. Hh tibe title hitikerfaiefieBndD 
to^ ti&, that el whidt the abdtraiet haa been delsveced wdlhin sbvbd 
dayj9, bat to another^ and, tak;en aa a wholes a different tit^e, wbieb 
the vendor loiowa, but the purchaser does not^ a ititia wfaioh vaf 
not found ont by tbe objections or requisitioos,: and whose db* 
cloeilre did not in anyway flow irtua thenn but which, iwas diseto^ 
artter the whole 'peiied of the seven daye^ thei«entjf*one:days, ao^ 
any farther time occnpied in discussdng the objections andireqnisi' 
tions, and any matters arising oat of them, has elapsed ? WooU 
any plischaser 00 jrend the tequimtien^ atlt haiowiog^ anAhaviogBo 
reason even to guess that there eauats. sucdianotlieMido? ^^ 
eonditicai goes on^to give power .at any time to lescind liie coatDi^ 
for the sale >of the lot or lots '<in xespeet iof whieb-snoh objecticf^ 
or requisitions " shall be mad^. ' Aie '< sneh dsjedtons iMid^reqo^ 
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tbiis " in ihiB sefnloDce/ not the objeciioBs retemd to in tiie eai ly . laia 
part of: the 'Condition^ but a new objeotioD, AeoesBitotod by a new ' q^ 
and objeetionaUe title, of wbioh tfao puffchaBer^ when lie zoado hk^ ^Jl^^j^ 
objedioiuaiid'ieqiuaitions, was, fTooi the tenidot^deAuidt^ignosaiit? 
After de expense aad delay of inyeBtigating the UrA tiUe, hif 
which he may have lost the opportunity of a better inyestmtoti fay: 
the strfaigeBt >terfai8' impoead by the vendor be is to reeover netbing 
Imt bis naked depoeit; the interest of vrhieh he has also lo6t ; he in 
to begin aniewinrefli^atioii at Us own eostyor ghreupijie ifrfiolda 
Azethe new'Objeotione and reqnisitians 'to be lumted tot twentyk 
(me da^ thdngh^ theveikdor has not as tothe second aioMiaet been 
Umited to Hib sevM daya? and hownHich, if any^of those pneviona 
conditiena arelo be applied to these torn in^^eetigtttions ? It seema 
tome the: matter -is plunged into a sea of difficulties by ench a 
constnictloa; whtoeas, tiie simple ordinary conetnK^ieB^ reading 
the weeds ^^tlie title** to have the eame apptieation in the early 
toA the later part of the conditioD, and the words ^ objections "• and 
"requisitioiis^' to have the same appltoatioD, is perfbctly ioM 
tettigible, /freeifrem difiicalty, and' certainly $tiffioientfy:fawtuAUe 
to the-tendor^Awho haa used his own words in imposing'tiie cendd- 
tios, and agadnst who|Q» if in any conci^iwble oaSie», the maxnq 
^^f(birthia<eaeArapl»ferentem''ebodd apply, ^ 

Tbeb^is ithe vendor ^entitled toMrea^nd bet^ause the pnrebase^ 
has repeated bis obfsdtion to lot4'in Us assizer to the bill in 
Chancery? Sd far front electing to' resoiild npon the objection 
taben in the &st instance te lot 4, the vendor^ by iUag a bili £m 
qwcificperfimnanos, shews that be ptays no regard tov thai objeok 
tion, and is not either tmwiUing or nnable^ to answer it; he has 
ttisweted'it/and inskta on the completion of the pnrchase; He 
thetefere aamlfeBtly does Ddt reaobid k consequence of 'iheofajee* 
tioo, bat. in oo^sequence of the new difficulty which has arisen 
from defbcte in a ti<$6 not disoiosed In pursnimce of 'the oonditioiis 

of sate. ,:.'•'.• 

^Efae vendor, moreover/ in hia bill insists on the ftill price for lot 
4» although it is admitted tliat the extent of the property was sab* 
stantiaUy leas than that contracted for. It is trae that the 
pOK^Msery having dieoovered the mistake in the abstract^ and 
tieingesfaed for tlielbU' price of lot 4^ seems to repeat^ in addition 



278 COURT OF EXCHEQUER- [L. B. 

1873 to his new obfectioni his preview objeotiow in general terms. At 
Gbay least the latter part of the 32nd paragraph wonM probably be 
jyy^J^ 80 construed ^ though this is not quite clear when the paragraph 
IB read in conjunction with paragraph 31, which points out the 
new objection to lot 4 f and this (with the objection to the demand of 
the full price for lot 4 and the xemaining parts of the answer) mav 
be what is referred *to» and the purchaser may mean by ''all the 
objeetioBSy'' all those here urged^ and when be uses the words, ** or 
at all/' he may mean ''or at all, now that the more serious objec- 
tion is discoyeredJ' Assuming, howeyeri these paragraphs to be 
oonstnied as a repetition of his old objections, together with the 
new ones, I cannot see that this throws the whole matter back 
upon the old conditions, which, as I read them, do not aj^ly to ihe 
new state of things ; and upon the old objections, on which the 
render has, in the strongest mode open to him, elected not to rescind 
I cannot help thinking that the learned arbitrator took this tiew 
when he found as a fact that " the said rescission, or attempted 
rescission of the contract by the defendant was not from unwilling- 
ness or inability on his part to answer or comply with objections 
or requisitions on the title to the said lots, or either of them." If 
the finding be so interpreted, it shuts out from consideration the 
renewal of the old objections, and if it be read more generally, I 
agree with what my brother Bramwell has said sis to its force, and 
think that practically it decides the question. 

It is quite unnecessary I should go more at length into tb» 
question ; I should probably only repeat many of the argnmentfl 
of my Brother Bramwell ; and it is needless to enter upon the other 
questions, as the large majority of the OouH are of opinion that 
the defendant is entitled to judgment. 

Blackburn, J. (1) In this case the plaintiffs testator purchased 
from the defendant, who was sole surriving trustee under the \rill 
of William Parker, at an auction, two lots, 3 and 4, of real property. 
Lot 3 was knocked down to him at 450Z^ and lot 4 at 100?.; hut 
he signed one contract for the purchase of the two lots for 550f. 
subject to the conditions of sale. 

(1) Eeftting, Brett^ Aichihald, and Ho&ymati| JJ,| ooocumd in this jndgB^^^ 
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Those parts of the conditions material to tbe question bef(H:e na 187S 
were as follows ; — gsay 

[The learned Judge here read the 3rd, 5th, and IQth conditions -^Q^i^^^ 
as aboYO stated.] 

The plaintiff's testator paid a deposit of lOh per cent, on the 
purchase money of both lots. This has been returned to his 
executors, but without interest or any other compensation. The 
questions in the case are, whether the plaintiff is entitled to 
any, and if any, what further compensation ? The majority of the 
Coart below were of opinion that he is not entitled to any 
further compensatiou, and if that opinion is right, it becomes 
unnecessary to consider any other point. 

This depends on whether, on the true construction of the con- 
ditions, the defendant had an option under the circumstances that 
have occurred to rescind the contract, and if he has in due time 
exercised that option. My Brother Bramwell, in the Court below, 
thought that the defendant failed in making out either position ; but, 
on considering the case, I have come to the contrary conclusion, and 
consequently think that the judgment below should be affirmed. 

In Dart's Vendors and Purchasers, 4th ed. voL i. p. 115^ it is said : 
--" If any other condition refer to * the delivery oi the abstract, 
this in any question as to time, will be held to be the delivery of a 
perfect abstract, i.e., an abstract as perfect as the vendor could 
famish at the time of delivery ; alUiough it may be an abstract 
of a defective title ; and if it contains with sufficient fulness the 
effect of every instrument which constitutes the title, it will be 
deemed to satisfy the condition, and time will begin to run against 
the purchaser as from the date of its delivery; and an abstract, 
&s delivered, is presumed to be perfect, unless the contrary is 
shewn." For this various decisions are cited, which seem to me 
to bear out his positions, which I think correct. 

The defendant here delivered an abstract of the title to lot 4 
^hich was perfect in the above sense dowi^ to the time of the 
mortgage to Parker. But it now appears that Collier, the mort- 
gagor to Parker, had, after the mortgage, conveyed all his estate 
(including therefore the equity of redemption in this property) to 
Parker and Castle, as trustees, for the benefit of his creditors; 
that Parker, in professed e^cercise of his power of sale, appointed 
the premises to one Smith, and Praker and Castle, as trustees, 
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1878 conveyed the equity of redemption to Smith ; that Smith was a 
GiuT niere trustee for Parker, bad signed a declaration of trust in his 
FoiTLnt. f^yonr, and subsequently conveyed the estate to Parker. These 
facts, and the deeds which evidenced them, were all in the know- 
ledge of the defendant^ but he '' intentionally, but bona fide" 
omitted these instruments from the abstract, as it was' supposed 
they did notafifect the title. This omission was enough to prevent 
the abstract from being a perfect one within Mr. Dart's definition, 
and consequently the purchaser had a right to raise any objection 
arising on the matters omitted, though after twenty-one days from 
the delivery of the imperfect abstract. 

On the delivery of the abstract the solicitor of the plaintiff's 
testator made a perfectly frivolous objection to the title to lot 3. 

He also made a well-founded objection to the title to lot 4, as 
disclosed on the abstract, being only a title to one-fourth of the 
cottages instead of to one-third. The vendors ofifered, under con- 
dition 10, to make an abatement of one-fourth of the price, and 
convey one-fourth of the cottages for 751. instead of one-third for 
1002. The purchaser, so far as this lot was concerned, seems to 
have acceded to this, but persisted in his unfounded objection to 
lot 3, and declined to take and pay for lot 4 unless he could get 
both. Thereupon the vendor filed his bill in equity for a specific 
performance of the contract by the testator, and I certainly think 
that this was a distinct declaration of his option not to rescind on 
account of any objection hitherto made. 

The equity draftsman who prepared the bill, framed it as if 
there was a title made out to the original lot 4, namely, one-third 
of six cottages sold at the price of 1007., and prayed that the pa^ 
chaser might be required to take lot 4 at 1002. (unless that was 
already considered as done), and lot 3 for 5502., and pay 4502. or 
5502. as the case might be. 

On the 23rd of September, 1868, J. G. Leete filed his answer to 
this bill. [The learned Judge here read par. 10, 31, and 32 of 
the answer as set out above, and proceeded.] 

On the 2nd of December, 1868, the plaintiff's testator died. 
On the 26th of January, 1869, the defendant's solicitors wrote, 
requesting particulars of the probate of the will, " in order to 
revive the suit, which we will do at once ;" which I think shews 
conclusively that they had not then resolved to exercise their 
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option to rescind if they still had it On- the 12th of February, 1873 
1869, they vrrote: "We shall rescind the contract and present ' Qblay 
petition to dismiss bill on grounds which we will explain in a fq^J^eu 
future leftter," which I think shews conclusively that they then 
exeiicised their option to rescind if at the date of that letter they 
still had such an option; nothing has occurred subsequently to 
undo this rescission, if then elTectual. 

The question therefore seems to me to be whether the vendor 
on that day had an option to rescind under the third condition. It 
appears to have been, to some extent at least, the reason of the 
judgments of the majority of the Com-t below, that the vendor had 
a right to rescind because the purchaser objected that the vendor's 
title extended only to one undivided fourth part of the cottages 
instead of to one undivided third part. That objection had been 
made long before : it had been met by a reference to the tenth 
condition, and supposing that the vendor could e^er have rescinded 
on that ground he had determined his opti6n to do so by demand- 
ing a specitfc performance of the contract to take lot 4, as it 
really was, for 75Z. But that could easily have been rectified by 
an amendment of the bill. And I agree with my Brother Bram- 
well that the finding of the arbitrator is that the vendor did riot, 
in lacf, rescind on this ground. And I do not see how, on these 
facts; the arbitrator cotdd have come to any other conclusion. 
But the objection (raised for^the first time in the answer) that the 
abstract was defective in not shewing the deeds was (at the least) a 
plausible one : and the purchaser was not too late in raising it. If 
the raising of that objection gave the vendor an option to rescind, 
he was entitled to a reasonable time to take advice and consider 
what he would do. I cannot think that the delay till the 12th of 
February was so great as to lead us to the conclusion that he had 
then already determined his option (if he had one) by resolving 
to go on. At that date the letter shews that he determined to 
rescind (if he could) on the ground that he was unable or unwill- 
ing (or both) to answer this objection. 

My Brother Bramwell (as I understand his judgment) thinks he 
had no such option, because he construes the third condition as 
meaning that after the delivery of an abstract de facto, though 
not a perfect abstract, objections to the title as appearing on the 

You vni. Z 3 
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187S abstract, and only snch objections, are waiyed, if not made \7itI1m 
Qg^y the twenty-one days, and that the option to rescind in the latter 
part of the condition only applies to snch objections made, or at 
least commenced, within the twenty-one days, which wonld other- 
wise be waived* If I agreed with him in this constmction of the 
condition I should think the judgment below wrong. Bat I do 
not agree in this. The intricacies of title, according to the law of 
real property, are snch that a vendor who bona fide thinks he has 
a good title, and who honestly discloses a perfect abstract, may 
unexpectedly find that, owing to something not appearing in his 
abstract, and of which he had no knowledge, he has no title at all, 
or one which can only be made marketable at a great expense. 
And it is to meet such a case that the provision in the condition is 
inserted, which, I think, must be construed to mean that in case 
any objection to the title, whether as appearing in the abstract or 
otherwise, is made, the vendor may have the option to rescind. 

It is objected that this construction leaves it open to a dishonest 
vendor to deliver an abstract concealing the defect, dnd take the 
chance of the blot not being hit ; that he may with impunity put 
the purchaser to a great deal of expense before he discovers the 
blot, and then the vendor can rescind. I do not think he can do 
so with impunity. The purchaser, on a count framed in tort, 
alleging that the vendor represented to him that the abstract was 
a perfect abstract, which was false to his knowledge, might recover 
any damages resulting from his being induced to act on that repre* 
sentation ; and on a count for the breach of the vendor's contract 
to deliver a true abstract, he might recover such damages as 
resulted from the breach : see Steer v. OrawJey. (1) But it would be 
a good answer to the action of deceit, and reduce the damages to 
nominal damages in that on contract, if it were to appear that the 
purchaser was well aware of the blot all the while, and went on 
intending to get costs from the vendor ; for then the damage would 
result^ not from the false representation or breach of contract on 
the part of the vendor, but from the cupidity of the purchaser or 
his attorney. 

It is enough in the present case that no attempt has been made 
to sue in either of the ways suggested. The facts found in the 
(1) 14 a B. (N. S.) 337; 32 L. J. (0. P.) 191. 
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thirteenth paragraph of the case (1) a£ford good grounds for doubt- 1873 
ing whether the plaintiff could have recovered damages if such an q^]^ "" 
attempt had been made, or at all events suggest a reason why it p^wlbr 
was prudent in bis advisers not to try. I therefore think the judg- 
ment should be afi&rmed. 

Judgment affirmed. 

Attorneys for plaintiff: Milne^ Biddle, dt MeUor. 
Attorneys for defendant : Palmer^ Eland, d: NeUleship. 



[IN THE EXCHEQUER CHAMBER.] 

BLAMIRES V. THE LANCASHIRE AND YORKSHIRE RAILWAY June 27. 

COMPANY. 



Bailway Company — Negligence — Communication hettoeen the Passengers and 
the Company^a Servanta-^BegulaHon of BaUvxiys Aoi^ 1868 (81 Sc 32 Vict, 
c. 119), s. 22. 

The Regulation of Railways Act, 1868, s. 22, enacts that <' every company shall 
provide, and maintain in good working order, in every train worked hy it which 
carries passengers, and travels more than twenty miles without stopping,'* means 
of communication hetween the passengers and the servants of the company in 
charge of the train : — 

Hdd^ that the section applies to every passenger train which is intended to 
travel more than twenty miles without stopping. 

In an action for personal injuries, brought against a railway company by a pas- 
senger in a train which was within the meaning of the Act, it appeared that there 
wei-e no such means of communication as were prescribed by the Act; it also 
appeared that the adoption of such means of communication had been recom* 
mended by the Board of Trade, and that they were in fact adopted and used by 
other railway companies, and also by the defendants themselves in other trains, 
i^me evidence was also given that if such means of oommunication had existed, 
tbo accident might have been prevented : — 

Eeld, that in determining whether, in the case of a passenger train intended to 
nm more than twenty miles without stopping, the company was guilty of negli- 
gence in not providing means of communication between the passengers and the 
company's servants, the provision contained in s. 22 of the Regulation of Rail- 
ways Act, 1868, was to be taken into account. 

Qum-e^ whether this would be so in the case of a train not intended to run 
twenty miles without stopping. 

Action for personal injuries tried before the Lord Chief Baron 
at the Manchester Summer Assizes, 1871. 

(1) Ante, p. 255, 
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1873 The plaintiff was a passenger on the defendants' line on the 7th 

Blamibes ^^ June, 1870, by an excursion train which left Cleckheaton at 
V* 5 a.m., and was timed to arrive at Blackpool at 8.15 a.m. 

Lan'Casiiibe ^ 

AND The plaintiff travelled in the seventh carriage from and in- 

Ratlway Co. eluding the guard's van. Shortly after passing through Black- 
burn station a severe shock was felt in that carriage, described by 
one of the witnesses to have been as if the end of the carriage had 
been b'fted up and suddenly let fall. A short distance before 
reaching Pleasington station a more severe shock was felt, which 
threw the passengers off their seats. After two or three minutes a 
third shock was felt, followed by continuous jerks, and then the 
train separated between the seventh and eighth carriages. The 
seventh carriage was thrown down the embankment, and the 
plaintiff and several other persons were severely injured. These 
shocks were also felt in all the carriages behind the seventh. 

The accident was caused by the breaking of a tire across a rivet 
hole. 

The plaintiff gave evidence to shew negligence in the defendants 
in respect of the breaking of the tire ; and the defendants gave 
evidence to the contrary. 

In addition to this the plaintiff relied on the want of communi- 
cation between the passengers and tho guard and engine-driver, 
and between the guard and the engine-driver ; and, in support of 
the view that the want of such communication constituted negli- 
gence in the defendants, referred to the recommendation of the 
Board of Trade set out below, and to 31 & 32 Vict. c. 119, s. 22, 
which enacts that, "Every company shall provide, and maintain in 
good working order, in every train worked by it which carries pas- 
sengers, and travels more than twenty miles without stopping, 
such eJBGicient means of communication between the passengers and 
the servants of the company in charge of the train as the Board of 
Trade may approve," and imposes a penalty of lOL on any com- 
pany which makes default in complying with the section, and of 
51. on any passenger who makes use of the means of communica- 
tion without reasonable and sufficient cause. 

The facts proved on this part of the case were as follows : — 

There were no means of communication between the passengen 
and either the guard or the engine-driver in any of the carriages ; 
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and seyeral witnesses in different carriages proved that on the 187S 
second shock occurring they looked for such means of communica- blaiubes 

tion ; that if there had been any such they would have used them, lj^cashibb 

and that there was then time to have stopped the train before the \^ ^^^ 

*■*- ^ , YOBKSHIBE 

accident happened ; but, on the evidence given, it was denied by Railway Co. 
the company that this could have been done. 

Neither were there any means of communication between the 
guard and the driver, except by the guard's applying the break, 
which would check the train, and in that way warn the driver that 
something was wrong. 

The guard did apply the break as soon as he became aware 
of the accident, an^ brought the hinder part of the train to a stand 
in a distance of about 200 yards, but it appeared that he was not 
aware that anything was amiss until the third shock occurred. 

Accordmg to the time-table delivered to the guard of the train, 
the train was to pass several stations without stopping, and if it had 
done so it would have run a greater distance than twenty miles 
without stopping ; but some evidence was given by the defendants 
that general instructions had been issued to the servants of the 
company not to travel more than twenty miles with excursion 
trains without stopping, without regard to the time tables. The 
train had not in fact at the time of the accident travelled any dis- 
tance of twenty miles without stopping. 

It was proved that various modes of communication between the 
passengers and the guard were known and were in use on other lines 
and on the defendants' line, and that it was usual for the defend- 
ftuts to famish such means of communication in through trains, 
but not in excursion trains. 

It was also proved that the Board of Trade had issued a 
recommendation to all the railway companies in the following 
terms: — ^'^ There should be means of inter-communication be- 
tween a guard at the tail of every passenger train and the engine- 
<Uver, and between the passengers and the servants of the 
company.'* 

Upon the question whether the train came within the meaning 
of the Act, the Lord Chief Baron du-ected the jury that it depended, 
^ot on whether it passed over twenty miles without stopping, but 
on whether, taking together the time tables and the instructions 
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1978 which the witnesses spoke tO| the persons in charge of the train were 
p t.^wiw " instnicted, and that it was their daty, and that they knew it was 
Lah abhibb *^®^' duty, to stop once at least in every twenty miles. 

AXD With respect to the bearing of the Act upon the qnestion of 

Bailwat Co. negligence the learned jndge directed the jury as follows : " But 
even if the train were within the Act of Parliament it appears to me 
to be of yery little importance in this case. First for this reason. It 
is not every disobedience to an Act of Parliament that will consti- 
tute negligence in a railway company so as to make the railway 
company responsible for accidents of this nature. It is only if the 
duty imposed by the Act of Parliament be such that the breach of 
it, the neglect of the duty, was likely to conduce to an accident of 
this nature, that the Act of Parliament would have any e£fectupon 
it ; and if there had been any duty imposed on the company, any 
precaution which they ought to have taken, and which they have 
failed in taking, any duty which they have not performed, and the 
non-performance of which led to this accident or was likely to con- 
duce to this accident, then, whether there was an Act of Paib'a- 
ment or not, that breach of duty is worthy of your consideration 
to see whether you can find negligence." 

In answer to questions put to them by the Lord Chief Baron the 
jury found that the time-table and the instructions taken together 
were not to the effect that with all excursion trains the drivers were 
to stop within twenty miles ; that the want of communication was 
negligence in the defendants; that the want of communication 
between the passengers and the railway company's servants caused 
or materially conduced to the accident ; that the want of commu- 
nication between the guard and the driver caused or materially 
conduced to the accident ; and generally that the accident was 
caused by the negligence of the company. 

But the jury found that there was no negligence in the company 
in respect of the tire, the breaking of which caused the accident, 
and they gave a verdict for 350Z. 

The defendants in Michaelmas Term, 1871, applied for a rule 
for a new trial, on the ground that the learned judge misdirected 
the jury, by telling them that the railway train in which the plain- 
tiff was a passenger came within the Begulation of Bail ways Act, 
1868, B. 22 ; and that there was evidence of negligence. 
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This role was refosedi and the defendants, by leave of the 1878 
Court, appealed. ^Bl^^^^^ , 

Eolkery Q.G. (Edwards and Coune with him), for the defendants, Lakcashim j 

contended that a train could not be brought within the section, YoaKsuisB 
unless it actually travelled twenty miles without stopping ; that ^^^^^^^ ^' , 

there was no sufficient evidence that the existence of means of 
communication was a valuable precaution, or one that the defen- 
dants ought to have adopted, or that it would have prevented the 
accident ; and that no regard could be paid on this question to the 
provisions of the Act of Parliament or the recommendation of 
the Board of Trade. 

Herscliell, Q.C. (Baylis with him), for the plaintiff, was not 
called upon. 

BiiACKBtritK, J. The question is, whether in this particular case^ 
and under these particular circumstances, there was evidence of 
negligence to go to the jury ; and I am of opinion that there was. 
I think the construction put on the Begulation of Railways Act, 
1868, by the Chief Baron was the correct one. The Act (s. 22) says, 
that *' every company shall provide, and maintain in good working 
order, in every train worked by it which carries passengers, and 
travels more than twenty miles without stopping," means of com- 
munication between the passengers and the company's servants in 
charge of the train ; and the Chief Baron directed the jury that it 
^as necessary to see, first, whether the train carried passengers, 
And next, whether it was started with the intention of going for 
inore than twenty miles without stopping. If the construction 
contended for by the defendants were correct, it would make the 
duty of the railway company to provide means of communication 
depend, not on what the company intended, but on what the engine 
driver might happen to do after the train had started. The jury 
have found that the train was not intended to stop within twenty 
miles. 

Then it is said, that the breach of duty must be such as to con- 
duce to the accident. The jury say it did ; but it is contended that 
there was no evidence to support their finding on this latter point 
The question is, not whether their verdict was against the weight 
^i evidence, but whether it was the duty of the learned judge to 



288 COUBT OF EXCITEQUER. [L, B. 

I 1B78 withdraw the question from their consideration. Now we have 

^LAMiBBt Bot to decide whether, if the Act did not apply, there was guflBcient 

LABioAiHiBB evidence to shew that it was the duty of the company to provide 

AVD means of communication, whether such an obh'gation was cast upon 

Railway Go. them by the common law duty to take reasonable care of their 

passengers ; the Act does apply to this case ; and I wish to leave 

it open for future decision what may be the duty of companies in 

cases where the train is intended to stop at shorter distances than 

twenty miles, and what may be the effect of the Act in that case; 

here the two circumstances coincide, that the legislature has 

directed a precaution to be taken for the protection of passengers, 

and that the jury are satisfied that if this precaution had been 

taken it would have prevented the accident. Then is there 

reasonable evidence on which the jury might find that the use of 

this precaution would in fact have prevented the accident? [After 

reviewing the evidence the learned judge proceeded : — ] I am 

far from saying that if I had been on the jury I should hay^fonnd 

that the existence of means of communication would hare prodaoed 

this beneficial effect ; but I do not see how the learned judge could 

have withdrawn the question from the jury. 

Then as to the bearing of the Act, we must, as I haye said, take 
the two things into consideration : first, this train was run under 
such circumstances that the Act applied to it, and created a dntj 
on the defendants to provide means of communication; and 
then, in determining whether the want of means of communica- 
tion may have conduced to the accident, the &ct must not be 
thrown out of consideration, that the legislature have thought fit 
to enact that such means of communication shall exist 

Iv£ATiNQ, J, I am of the same opinion, 

Brett, J. I agree ; but I wish to express exactly the ground 
of my judgment. This is not an action for a penalty, nor is it 
founded on a breach of the Act of Parliament^ and consequent 
injury to the plaintiff. It is an action for negligence, and the 
plaintiff is bound to prove that the railway company have been 
guilty of doing something which a railway company of oidinarr 
care would not do, or omitting to do something whidi a railway 
compaDT of onlirary care would da Xow the evidence ip, that 
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this was a train which was intended to go for a longer distance 1873 
than twenty miles without stopping; therefore it was a train blai^ibes " 
within the Act of Parliament ; and I think the Chief Baron was l^cashirk 
right in so holding. But, further, there is evidence that this pre- and 
caution, which is enacted for trains going a longer distance than RiULWAT Co. 
twenty miles without stopping, was known to, and practised hy, 
railway companies of ordinary care. It is right to use the Act as 
some eyidence of what is due and ordinary care under the circum- 
stances of this case ; and that is the way in which the Chief Baron 
directed the jury to use it; it is some evidence that, where a train 
is to go more than twenty miles without stopping, it is a proper 
precaution that means of communication should exist between 
the passengers and the guard. But also there was evidence that 
not only was this precaution enacted, but that it was in fact a 
habit with railway companies to carry the enactment into effect. 
And taking into consideration these two facts, they together amount 
to evidence on which the jury were entitled to find that something 
was not done which railway companies of ordinary care would do. 

Grove, J. I ttm of the same opinion. Negligence must depend 
Very much on the state of knowledge at the time. If a particular 
precaution has not been hitherto known or used, or if its use is 
obscure, the omission of it is not negligence ; but if it is used to 
any considerable extent, that changes the case, and makes the 
omission some evidence of negligence. Supposing that, instead of 
an Act of Parliament, the Board of Trade had issued a notice to 
all railway companies, pressing upon them the adoption of this 
precaution, that evidence could not have been withheld from the 
jury ; it would shew that the company had been warned of an 
efficient means of preventing accidents. Thus the Act is important 
evidence, as shewing, not merely that the means existed, but that 
it was known, and was sanctioned by the legislature. 

Abohibald, J. I am of the same opinion. 

Judgment affirmed. 

Attorneys for plaintiff: Torty Janeway^ dt Tagart. 
Attorneys for defendants: Clarke, Woodcock, £ Byhmd, for 
T. A. dt J. Ghnmdy & Co., Manchester. 
Vol. VIII. 2 A 8 
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1878 MAROHANT v. THE LEE CX)NSERVANCIY BOARD. 

'^""^^- Pension^OrafU of Annuity— Besolution not under Seal—Power to vary 

Pension — Leo Eiver Navigation Improvement Act (13 A 14 Vict, c. ix,). 

By the Lee River Navigation Improvement Act, 1850, 8. 76, it is enacted 
that ** it shall be lawful for the truatees [of the River Lee] from time to time to 
pay and allow to any servant whose services may ... no longer be required, 
such annuity or other allowance as . . . may in the judgment of the trustees 
be reasonable and proper, and the trustees may, from time to time, pay and allow 
such annuity or allowance out of the moneys which may come to their hand^** 
by virtue of certain recited Acts and of that Act. The trustees, acting under this 
section, by resolution not under seal, granted to a retired servant an annuity of 
300?. a year:— 

Eeldy that the annuity so granted could not after the servant's retirement be 
reduced in amount. 

Special case: — ^The plaintiff sought to recover 37Z. IO5. from 
the Biver Leo Conservancy Boards as due on account of a re- 
tiring pension granted to him by the trustees of the river Lee. 
The facts are as follows : — By the Lee Navigation Improvement 
Act, 1850 (13 & 14 Vict c. ix.), after reciting various prior Acts 
for the management of the river Lee and the improvement of tiie 
navigation thereof, and that certain persons qualified as therein 
mentioned had been from time to time appointed trustees for 
executing those Acts, it was, by s. 3, enacted that the trustees 
should be a body corporate for the purpose of carrying out the pro- 
visions of the recited Acts and of that Act By s. 7 the Commis- 
sioners Clauses Act, 1847 (except s. 54 and certain sections re- 
lating to the qualification, &&, of the commiissioners and to tbe 
formation of a sinking fund), was incorporated. By s. 71 power 
was given to the trustees to determine the amounts of tolls and tbe 
places at which they are to be paid to collectors appointed by tbe 
trustees, the amounts, however, not to exceed the limits fixed by tbe 
recited Acts ; and by s. 76 it is enacted that *' it sliall be lawful for 
the trustees from time to time to pay and allow to any ofiScer or 
servant of the trustees whose services may from any other cause 
than that of misconduct be no longer required by the trustees, 
such annuity or other allowance as having regard to length d 
service and all the other circumstances of the case may, in tbe 
judgment of the trustees, be reasonable and proper; and tbo 
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trofitees may from time to time pay and allow snch annuity or 1873 
allowance out of the moneys which may come to their hands by ^habcbast 
Tirtue of the powers and provisions of the recited Acts and this ^' 
Act.** C0N8KBVANOY 

On the Ist of February, 1865, the plaintiff, who for forty years 
had held the oflBce of clerk to the trustees, resigned. In his letter 
of resignation he applied for a retiring pension, and at a meeting 
of the trustees held on the 11th of March, 1865, the following 
resolution was duly passed and signed by the chairman ; " That 
the resignation of Mr. Marchant, senior (the plaintiff), be accepted, 
and that a retiring pension of* 300/. per axinum be granted to him 
during the remainder of his life.'* The pension was regularly 
allowed and paid by the trustees until their duties and powers were 
transferred by the Lee Conservancy Act^ 1868 (31 & 32 Vict 
e. div.), to the defendants, who were thereby incorporated under 
the jxdjue of the Lee Conservancy Board. By s. 62 of the last- 
mentioned Act, all the property, authority, rights, and interests of 
the trustees were vested in the defendants, and it was thereby also 
provided that the same should be used and enjoyed by the de- 
fendants, ** in the same manner and to the same extent^ for the same 
purposes, and subject to the same obligations," as they had been 
used and enjoyed by the trustees. By s. 129 certain additional 
tolls specified in the schedule were authorized. 

From the date of the final establishment of the board on the 
2ad of April, 1869, to the 25th of December, 1871, the retirmg 
pension of 3007. per annum was paid regularly every quarter to 
the plaintiff by the defendants, and the payment of it was duly 
entered and allowed in the accounts kept under the Commissioners 
Clauses Act, 1847. 

On the 5th of February, 1872, the clerk of the defendants 
wrote to the plaintiff, stating that "in consequence of the condition 
of their funds, and a notice of motion from a conservator," they 
would have to consider the question of reducing the plaintiff's 
pension to such an amount as the condition of the conservancy 
would allow, and inviting him to attend a meeting to be held on 
the 16th of February. The plaintiff was unable to attend, but 
wrote, denying the power of the defendants to make any reduc- 
tion. At the meeting of the 16th of February, however, the 

2 A 2 3 
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1878 following resolution was passed: ^'That the resolution of the 

Mabohawt 16th of March, 1865, granting a pension of 300?. per annum to 

j^^ Mr. John Marchant (the plaintiff), late clerk to the trustees of 

CoNBBBVANOT tho Eivcr Lee, be altered, by the reduction of the amount to 150/. 

per annum as from Christmas last, the same to be paid during 

the pleasure of the board." The defendants accordingly paid 

37Z. 10«. only for the quarter ending the 25th of March, 1872, and 

the plaintiff thereupon commenced this action for the balance. 

The accounts annexed to the case shewed, as the defendants 

contended, a state of funds justifying the reduction of the plaintiffs 

pension. The question for the court, who were to draw inferences 

of fact, was whether the plaintiff was entitled to recover the 

sum of 37Z. lOs., being the balance making up the quarter of his 

original pension. 

Benjamin, Q.G. (J. M, Haynum with him), for the plaintiff, com 
tended that the defendants, who were in the same position as the 
trustees, could not vary the amount of the pension originally 
granted. 

The Court called upon 

J.Brown, Q.C. (Barnard with him), for the defendants. If the 
grant of this annuity had been by deed, it would have been irre^ 
vocable : Clarice v. Imperial Oas Light Go. (1) But not being by 
deed, it is revocable at the pleasure of the grantors. In QUmn 
V. Ea9t India Co. (2) it was held that a retiring pension granted 
to a military ofiScer of the East India Company was a mere gra* 
tuity ; that the grantee could not sue for the arrears of it, and 
that, consequently, it did not pass to his assignees in bankraptcy. 
Again, in Jnnea v. East India Co. (3), it was held that a superannu- 
ation allowance awarded by resolution of the court of directors, 
pursuant to 53 Geo. 3, c. 155, s. 93, to a retired civil servant 
of the company, was not a '^ debt ** capable of being attached, bat 
was a "mere gratuity." The latter case is directly in point 
Moreover, the words of s. 76 of the Lee Navigation Improvemeot 
Act, 1850, apart from authority, are decisive. The giant ifl 
wholly in the discretion of the trustees, who "from time to time" 

(1) 4 B. d? Ad. 315. (2) 5 Bing. N. C. 262. 

(3) 17 C. B. 851; 26 L. J. (CR) 154, 
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may pay and allow it out of moneys which may come to their 1873 
hands. The language used clearly indicates that the trustees are m^bohaot 
to have the absolute control of the grants and a power to yary, or ^^ 
eyen stop it altogether^ should the circumstances^ either of the Ookbebvanct 
company whose revenues depend upon the tolls received, or of the 
annuitant, appear to demand or warrant such a course. There 
was no contract between the parties. The mere resolution of the 
trustees does not amount to a contract : Vaughton v. Brirhe. (1) 

Benjamin^ Q.01, in reply. The granting or withholding of the 
annuity may be matter of discretion. But once granted, the 
retiring servant is entitled to it for his life ; at all events, unless 
he b^ done something to warrant its being withheld or varied. 
The 76th section of the Lee Navigation Improvement Act speaks of 
an ** annuity," which must be taken to mean an annual payment 
for the life of the retiring servant. 

EELiiT, C.B. I feel considerable doubt upon this case ; but 
upon the whole I am of opinion that the plaintiff is entitled to 
our judgment. The 76th section of the Act of Parliament (13 & 
14 Vict. c. ix.) contemplates the settlement of an "annuity" 
upon a retiring officer. That must mean a fixed sum payable 
yearly and every year throughout some term or other. But 
throughout what term ? Some term must be contemplated, other- 
wise the word ^' annuity " is meaningless. And I think [that the 
term must be taken to be for the life of the annuitant, provided 
that his circumstances remain the same, and he has done nothing 
to warrant any alteration. 

Mabtin, B. I am of the same opinion. The statute, in my 
judgment, authorizes a fixed payment to be paid to a retiring 
officer who is incapable of continuing his services ; but that pay- 
ment, when once fixed, must continue. It cannot have been 
intended that a retiring servant was to give up his annual income 
for an annuity which might be altered at the mere pleasure of his 
employers. The pension, when once granted, is a permanent 
thing, not capable of alteration at the discretion of the board. 

Two cases have been cited to us by Mr. Brown, in both of which 
the East India Company were defendants. But as to these, it 

(1) 1 M. & G. 359. 
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1873 must be remembered that the East India Company had a double 

Mabohant aspect They were a trading corporation, but for many purposes 

Lbb ^^^^ * sovereign power. It may be that in both those cases, one 

CoNBBBVANOY of which Tolated to a civil, and the other to a military, servant, 
Board. 

the company, as a sovereign power, had authority to vary the 

pensions granted. But I do not feel compelled to recognise them 

as decisions governing the present case. I think that, upon the 

true construction of s. 76 of 13 & 14 Vict. c. ix., the plaintiffs 

pension, when once fixed, could not be altered. The annuity 

granted was intended to be permanent in amount and was expressed 

to be for the life of the retired servant. 

Jvdgmentfor the plainKff. 

Attorneys for plaintiff: Maokeson^ Taylor , <fe Amould. 
Attorney for defendants : Pead. 



June 6. BEITS v. THE GREAT EASTERN RAILWAY COMPANY. 

Superfluous Land — Land not immediatett/ available for the Purposes of the 
Railway^ hut bond fide retained for such Purposes — Lands Clauses Act, 
1845 (8 Vict, c, 18), «. 127. 

Land which is taken by a railway company for the purposes of their Act, and 
which is hon& fide retained by them with a reasonable expectation of nsiog it 
for such purposes, does not at the expiration of ten years from the time fixed for 
the completion of the works vest in the adjoining owner as superfluous land 
under the Lands Clauses Act, 1845, s. 127, merely because, from insufiSciency of 
traffic, or from want of funds, the company cannot immediately apply it to such 
purposes, although it is in the meanwhile let out to yearly tenants, and applied to 
purposes for which it is in its then condition suitable. 

This was an action of ejectment brought by the adjoining owner 
to recover certain small pieces of land contiguous to the Great 
Eastern Railway, and which, together with the site of the line 
and of the Diss Railway Station, had been compulsorily taken 
under the following Acts. 

The Ipswich and Bury St. Edmunds Railway Company were 

incorporated by an Act of 8 & 9 Vict. c. xcvil, for the purpose of 

making a railway from Ipswich to Bury St. Edmunds ; and by an 

, Act of the following year, 9 & 10 Vict. c. cclxjcx., reciting the pre- 
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Tions Act, the same company were empowered to make a branch 1873 
from Haughley to Norwich. Both Acts incorporated the Lands Bmm 
Clauses Act, 1845, and 9 & 10 Vict c. cclzxx., under which the gmLit 
land in question was taken, enacted (s. 8) that "the railway shall Eabtebn 
be completed withm five years from the passing of this Act [27th of 
July, 1846], and on the expiration of such period the powers by this 
or the recited Act granted to the company for executing the railway, 
or otherwise in relation thereto, shall cease to be exercised, except 
as to so much of the railway as shall then be completed." 

The branch from Haughley to Norwich was completed within 
the period of five years, and now, by various Acts of amalgamation, 
formed part of the defendants' line. 

On the trial of the cause before Channell, B., at the Norfolk 
Summer Assizes, 1870, the facts appeared to be as follows : — 

The land in question (with the exception of one small triangular 
piece) was an irregular strip from 900 to 1000 yards in length, 
running along the east side of the railway embankment and cut- 
ting, and varied in width from a few feet to about seventy-five 
yards, aU which land was fenced off from the railway works as 
well as from the adjoining lands, and was divided by fences into 
several plots, containing respectively Oa. 3r. 13p., Oa. 2r. Ip., 
Oa. 3r. 21p., Oa. Or. 14p., and la. 3r. lip. 

The plot of Oa. 3r. 13p. had been originally intended to be used in 
the construction of a road from the south to the station, and to sheds 
and granaries which it was then intended to erect ; but from want of 
funds the road had never been made, and the land had been used 
as pasture land, and had been in the possession of various persons 
under arrangements with the company, the nature of which did 
not very clearly appear. 

The plot of Oa. 2r. Ip. had been used by the company as a 
" lair ** for cattle coming by the line, and for depasturing horses of 
the company used at the station. 

On the plot of Oa. 3r. 21p. some stables, granaries, and coal- 
sheds, and a public house had been erected and used under the 
following circumstances: — The stables had been erected by the com- 
pany, and were used by them for their horses employed at the station ; 
but a portion of them had also been let to other persons. The 
coal-sheds and granaries had been put up by certain persons on 
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1873 lands which they respectively occupied as tenants at suffeiance, 
BKTTg but with an understanding that they should buy the land, subject, 
Qbmat ^^^^^^^f ^ ^ "g^* ^^ *^^ company to resume possession on paying 
Eastern compensation ; but this arrangement had never been formally car- 
' ried out. The granaries and coal-sheds were used by these persons 
for temporarily storing goods brought for them, in the way of their 
trade, by the defendants' line. The public house had been built 
by one of these same persons on the land which he occupied under 
the above-mentioned arrangement with the company, but contrary 
to his agreement with them ; it was frequented by drovers, carters, 
and others bringing cattle and goods to the station, and accom- 
panying the trains, there being no refreshment-room at the station. 
Under the above-mentioned arrangement with these tenants the 
company had laid down sidings, and an approach road to the 
buildings erected on this plot. 

With respect to the plots of Oa. Or. 14p. and la. 3r. 14p., (the 
latter being a large triangular piece, with its apex distant about 
seventy-five yards from the railway) they were taken for the pu^ 
pose of constructing sidings and a road to the station from the 
north, but through want of funds these works also had not been 
made. The land was occupied as arable land by one of the same 
persons who occupied the coal-sheds and granaries; he paid an 
annual rent for it, but was under terms to give it up when required 
by the company. It had been previously occupied as arable land 
by other persons as yearly tenants. 

General evidence was given that the traffic at Diss Bailway 
Station had lately much increased, and that this land was required 
by the company for conveniently carrying on their business, 
and for enlarging their works, and improving the access to the 
station. 

In addition to this continuous strip of land there was (as above 
stated) another small triangular piece of Oa. Ir. 3p., lying on the 
same side of the railway at about 150 yards distance from the 
northern end of the land already described. This consisted, in 
part, of the site of an old road, which (instead of following the plan 
sanctioned by their Act) the company had diverted without legal 
authority, and, in part, of land which they had taken for the pur- 
pose of effecting the diversion ; it had Iain waste ever since, and (so 
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far as it belonged to the company) was retained by them to provide 1873 
against the contingency of their having to restore the old road. iraro 

The jury fonnd, in answer to questions left to them by the qJJJat 
learned judge, " that the whole of the lands in question were taken Eaotebn 
solely for the purposes of the Act ; that they were and are duly 
fenced off from the adjoining lands, and that they have ever since 
been and are still retained, bona fide, for the purposes of the 
Act," and a verdict was entered for the defendants, with leave to 
the plaintiff to move to enter the verdict for him as to the whole 
or any part of the land. 

A rule was obtained accordingly to enter a verdict for the plain- 
tiff, or for a new trial, on the grounds, first, that the lands, not having 
been dealt with nor used by the company within the five years 
limited by their Act, became superfluous lands, and that the find- 
ing of the jury that they had been, nevertheless, bona fide retained 
by the company was immaterial ; secondly, th^t the company could 
not, after having parted with the possession of lands acquired for 
the purposes of their undertaking, resume it, or retain such lands 
in the occupation of tenants, beyond the period of ten years from 
the completion of their works ; thirdly, that the learned judge 
ought to have directed the jury that the said lands were severally 
superfluous lands within the meaning of the Lands Clauses Act^ 
1845, upon the evidence ; fourthly, that the verdict was against 
the weight of evidence. (1) 

June 5, 6. ffMaUeyt Q.O.f and MetealfSi Q.C, shewed cause. 
The question of whether the land is superfluous land is for the jury : 

^ (1) The Lands ClauseB Act, 1845 time limited by the special Act for 
(8 Vict. c. 18), enacts as follows : — the completion of the works, the pro- 
" And with respect to lands acquired meters of the undertaking shall ab- 
by the promoters of the undertaking solutdy sell and dispose of all such 
under the provisions of this or the superfluous lands, and apply the pur- 
special Act, or any Act incorporated chase-money arising from such sales to 
therewith, but which shall not be le- the purposes of the special Act ; and in 
quired for the purposes thereof, be it defaultthereofall such superfluous lands 
enacted. remaining unsold at the expiration of 
Sect. 127, within the prescribed such period shall thereupon vest in 
period [i.e. "prescribed for that pur- and become the property of the owners 
pose in the special Act," see s. 2], of the lands adjoining thereto, in pro- 
or if no period be prescribed, within portion to the extent of their lands re- 
ten years after the expiration of the spectively adjoming the same." 
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1873 JDoe d. Armistead v. North Staffordshire By. Co. (1) ; and the find- 
Bettb ings of the jury in this case amount to a verdict that this land was 
Gbbat ^o^ snperfluous. The findings are supported by the eyidence, for 
RaowatCo ^^® Lands Clauses Act does not render it imperative on the com- 
pany to use the land at once in railway works, provided there is a 
reasonable probability that in the ordinary course of things it will 
be required for that purpose. As to all the land, except the piece 
of waste ground, it is shewn that the increase of traffic at Diss 
station requires an extension of the works, for which that land was 
necessary ; this had only been prevented hitherto by the embar- 
rassed state of the company's finances, but the company had pro- 
vided for it by retaining the control of the land ; and as to the 
piece of waste land, it would be also required for restoring the old 
road, if, as was possible, the company were compelled to restore it, 
and for carrying out the works according to the original design. 
[They were stopped.] 

Bidwer^ Q,C., and Merewdher^ in support of the rule. First, 
the company's power to make additional works expired at the end 
of the five years limited by the Act of 9 & 10 Vict. c. cclxxx., by 
which the land necessarily became superfluous land, and, on the 
company failing to sell the land within the ten years followisg 
that period, became the property of the adjoining owner. 

[Pollock, B., referred to the Eailway Clauses Act, 1845 (8 Vict 
c. 20), s. 16, and the definition of "the railway," in s. 3.] 

Secondly, even taking the findings of the jury to be correct^ the 
land is shewn to be superfluous land. The jury have not found 
that the land was either used or required for the purposes of the 
Act, but only that it was "retained." It is contrary to the policy 
of the Lands Clauses Act that a company should retain land for 
an indefinite period of time, on the expectation that it may be 
required for the purposes of the railway, and that they may be in 
possession of funds to make it available, although they have not 
at present the means of doing so, in the mean time constituting 
themselves landlords. This is especially plain as to the large 
triangular piece of la. 3r. 14jp., which in all respects, both as to 
its state and as to its mode of use, resembles the land which was 
determined, in May v. Great Western By. Co. (2) to be superfluous 

(1) 16 Q. B. 526; 20 L. J. (Q.B.) 249. (2) Law Rep. 8 Q, B. 26. 



Eailwat Go. 
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land. As to this piece, therefore, at least the plaintifif is entitled ^^73 
to the verdict. Thirdly, the verdict is against the evidence. Bbtts 

V, 

Great 
Kelly, CJB. The real question in this case is whether these ^^^*f^J,^ 

strips or small pieces of land in respect of which this action of eject- 
ment is brought, at the expiration of the five years from the pas* 
sing of the Act of Parliament, or at any time within ten years 
next succeeding, became superfluous lands, that is, lands which 
were not required for the purposes of the railwc^y within the mean- 
ing of s. 127 of the Lands Clauses Act, 1845. 

That was strictly and properly speaking a question of fact for 
the jury. « But it seems that one or two questions of fact were left 
to the jury in order that their findings might assist the Court in 
coming to a conclusion upon the case, and that it was assented 
to by the parties that with the assistance of these findings the 
Court should' determine whether, upon the facts proved, the lands 
must be deemed in point of law to have become superfluous lands. 

First, then, does the mere non-user of any land acquired by the 
company for the purpose of their railway, during the ten years 
next following the time fixed for the completion of the railway, 
make the land superfluous, as land sot required for the purposes 
of the Act of Parliament, and so entitle the owners of the adjoining 
lands to take it as their property ? Is it in fact forfeited by the 
railway company, who have purchased and paid for it, to the owner 
of the adjoining land by reason, not of express evidence to the 
satisfaction of the jury that it is not required for the purposes of 
the Act of Parliament, but upon the mere fact that it has not been 
dealt with nor used by the company within the period of ten 
years ? 

I am clearly of opinion that the mere non-user of the land does 
not make it as matter of law superfluous land within the meaning 
of the Act There may be many cases (and I think, looking to 
the whole of the evidence before us, that this is one) in which a 
railway company, having acquired lands contiguous to and ad- 
joining the railway, or in the immediate neighbourhood of the 
railway, for the purposes of the Act of Parliament, and being, 
either from want of funds or from some other cause, unable con- 
veniently to apply them to those purposes, may well retain them 
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187S in their possession with the intention of ultimately so applying 

Betib them. And I should be very sorry to attempt to limit the period 

GuBAT <iuring which it might really be contemplated and hond fide 

Eaatsbn believed by a railway company that-, by the increase of traffic 

' on their railway, they would be enabled to turn those lands to 

account for the erection of buildings, for constructing a road, or 

for any other purpose immediately connected with the railway, and 

strictly a purpose of the railway, within the language of the Act 

Now, let us look to the position and the dimensions of these 
pieces of land. They are small strips immediately contiguous to 
the railway. I can hardly doubt that these small pieces of land, 
not only contiguous to the railway, but so small that the slightest 
extension of the works of the railway at that point would render 
it necessary to take them in, might well have been reserved by 
the company with the express intention of appropriating them to 
works or buildings essential to the ordinary purposes of a railway, 
and without any idea of either abandoning them or turning them 
to account in a way they were not entitled to do. 

Although the company would not have been justified in letting 
the lands to a tenant to enable him to erect buildings, with a view 
that he should continue as their tenant, yet when we look to the 
nature of most of these buildings and to the fact that the com- 
pany in permitting their tenant to occupy the land at all, reserved 
the right to themselves of taking possession of the land, and com- 
pensating the tenant when they thought fit, it is quite dear ^that 
it was to some of the legitimate purposes of the railway company 
that they contemplated to apply, not only the land« but the build- 
ings which they thus permitted to be erected. Moreover, the 
lands are so immediately contiguous to the railway itself and to the 
station, that upon any considerable increase of tra£Sc, the lands 
would become almost indispensable as a mode of access to the 
railway. Considering, then, that whether for the purpose of using 
the buildings as coal-sheds, warehouses, or granaries, or for the 
purpose of using the land as a mode of access to this station and 
this portion of the railway, the land is eminently adapted to the 
purposes of the railway, it appears to me that the jury were per- 
fectly justified in their finding, and that they would have been 
justified in finding, if the question had been left to them, that 
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these pieces of land were, at the time when they were taken, 1873 

and have been eyer since, required for the purposes of the railway. bsits 

In May v. Cheat Western By. Co. (1) there was a very large ^^^ 

piece of land extending a considerable distance from the railway, ^ Eabtbrx 

,.,,,- , - .i-i' Railway Co. 

which had become for a great number of years entirely discon- 
nected from the railway, which had never been applied to any of 
the purposes of the railway, and as to which there was not the 
slightest evidence of an intention on the part of the company 
ever to apply it to the purposes of the railway ; it had been, in 
fact, applied to other purposes — that is, portions had been let 
out as garden ground, other portions as arable land ; and it had 
been so let out for a great number of years, just as if the com- 
pany had been ordinary landlords. That case is, therefore, no 
authority that can assist the plaintiff upon this occasion. 

It only remains to be considered whether the 8th section of 
the defendants' special Act prevented the railway company from 
exercising any of the powers of the Act, or from erecting any 
building or applying land to any purpose connected with the rail- 
way, after the expiration of the five years. 

That section follows immediately upon the 6th section, which 
empowers the company to purchase a quantity of land, not ex- 
ceeding fifty acres, for extraordinary purposes, and the 7th section, 
which provides that the powers of the company for the compulsory 
purchase of lands shall not be exercised after the expiration of three 
years. It is qidte clear, independently of the exception at the end 
of the section, that the 8th section applies only to powers of the com- 
pany to be exercised as against strangers to the company, that is, 
in tlie doing of any act that may interfere with the possession or 
enjoyment of the lands of strangers ; and it can have no applica- 
tion to the mere erection of a building, or the znaking of a road, in 
addition to the works originally constructed. The exception, how- 
ever, puts an end to any doubt — ** except as to so much of the rail- 
way as shall then be completed." Well, then, this railway was 
completed at the end of five years, and anything necessary to the 
more complete or profitable enjoyment of that railway, an addi- 
tional station, additional buildings, additional roads, a new access, 
anything of that description which would add to the value and 
(1) Law Rep. 8 Q. B. 26. 
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1873 uiBefulnesSi and assist in the full enjoyment and taming to a pro- 
Bbttb fitable account of the railway, would come within this exception. 
OmAT *^h^B is one of the cases, therefore, which clearly comes within the 
R^*"^*^ exception. 

Upon all these grounds, I am of opinion that» with or without the 
findings of the jury, and looking especially to the ground upon 
which this rule has been granted and to which the parties are now 
confined, if we consider the matter as a question of law, it is not 
shewn by the plaintiff that these lands are superfluous lands, in 
other words, that they are not, or were not within the period of 
fifteen years, required for the purposes of the railway company. 

Therefore I am of opinion that the verdict ought not to be 
disturbed. 

Mabtik, B. I am of the same opinion. Although the question 
was not left to the jury in the form in which if I had tried this 
cause, I should have left it, I think it was left substantially in a 
correct form, and their finding is conclusive. 

The section upon which the case depends is s. 127 of the Lands 
Clauses Consolidation Act, 1845. I quite agree that this being an 
enactment of the Legislature it ought to be carried out fairly and 
properly ; but it still is an enactment of forfeiture. It takes from 
owners of the land that which they have bought, and it gives that 
land to a man who has paid nothing for it. Therefore it seems to 
me it ought to receive a strict, but nevertheless a &ir, construction. 

The question is, what are superfluous lands ? To ascertain that 
you must look at the introductory words of the section, which 
are these : " With respect to lands acquired by the promoters of the 
undertaking under the provisions of this or the special Act, or 
any Act incorporated therewith, which shall not be required for 
the purposes thereof, be it enacted. Sic" Therefore superfluous lands 
are lands which have been acquired by promoters, and which 
shall not be required for the purposes of the Act. Whether land 
is so required is not a question of law, but is a question of fact 
for the jury. 

Now what is this case ? The period for the termination of the 
powers of the Act was the 27th of July, 1851. I do not agree with 
the construction put upon the 8th section of 9 & 10 Vict. c. oclxix. 
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by Mr. Bulwer. I think what is determined at the expiry of those 187S 
fire years is certain special powers given by the Act, such as the betts 
power to cross certain roads mentioned in the next section. There q^j, 
is nothing to prevent the company going on and continuing the rail- Eabtbbn ' 
way. Then were these lands required for the purposes of the Act? I 
have no doubt they were. This company was an embarrassed com- 
pany, as is generally known. Being authorized to take those lands, 
they took them ; but, being unable themselves to apply them, they 
did the best they could ; they got persons who would go to the ex- 
pense of making granaries, coal sheds, and other things conducive, 
and some of them essential, to the beneficial carrying on of the 
railway. I think the jury were amply justified on the evidence in 
finding that this land was, at the time of bringing this ejectment, 
required for the purposes of the Act. My opinion, therefore, is 
that this verdict is right and ought to be supported. 

Pollock, B. I agree that this rule should be discharged. 
What the plaintiff had to establish at the trial was, that the 
railway company had failed to use or to sell this land within the 
time appointed by the Legislature. 

The term ^^superfluous land" is construed in the heading of 
the section by the words 'Mands which shall not be required 
for the purposes of tl^ Act," that is for the purposes of the special 
Act under which the railway is constructed. Now I am desirous 
of giving the plaintiff the follest benefit of the point reserved by 
Baron Channel!, and the way in which it seems to me the point 
arose was this : up to a certain point the learned counsel and the 
judge were all at one in considering what was the proper construc- 
tion to be put upon the Act of Parliament ; and the question was 
whether, assuming all the acts that had been done by the company 
and all the evidence that was given by the company to be correct 
and bona fide, these pieces of land were in point of law superfluous 
lands. Then, a considerable body of evidence having been given 
upon that subject, and the point being ripe, so far as it was a point 
of law, for the decision of this Court, so the matter rested; but it 
was thought wise and prudent that the jury should express their 
opinion as to whether the whole of the lands in question were taken 
solely for the purposes of the Act, whether they were and are duly 
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1878 fenced off from the adjoining lands, and (now come the important 

Bbtts words) " whether they have ever since been and are still retained 

Great "^"^ ^^® ^^^ *^® purposes of the Act "; that is to say, assuming 

Eastibn the acts done, if done bona fide, to be acts which wonld shew that 

the lands were not superfluous lands and were required for the 

purposes of the Act, then were those acts done bona fide ? The 

jury find that they were. 

Now with regard to whether these strips were or were not super- 
fluous lands, any one who knows the history of the constraction 
of railways, certainly since 1845, which was the year this Act of 
Parliament was passed, is perfectly aware that the user or non-user 
immediately of the land which the company have bought under 
the powers of their Act of Parbament must depend upon a great 
many circumstances ; sometimes upon circumstances, partly phy- 
sical, affecting their own line, sometimes upon the condition of 
other lines with which junctions have been or are to be effected ; 
and sometimes also upon the financial condition of the company, 
which does not enable them] to develop the traffic and work their 
line within as early a time as they might desire to do. All these 
are facts which ought to be taken into consideration in this case ; 
and I agree with my Lord that while, on the one hand, we should 
watch closely to see that the railway companies never become 
jobbers of land, or hold land as landlords fq| a profit, on the other 
hand I should decline to lay down any limits so long as I found 
that lands have been taken for the purposes of the Act, and that 
those who have the management of the company honestly belieye 
that at some future time they may fairly and properly require 
those lands for carrying out the undertaking. 

I agree with IVIr. Bulwer that in that sense the question is aa 
important one. I think it should be thoroughly understood what 
is the construction of this Act of Parliament. In that sense I 
understand, as matter of law, it was left for us, and I can have no 
doubt myself that these lands were not superfluous lands within 

the meaning of the Act. , 

Buh iischargd. 

Attorneys for plaintiff: Hayes, Tmsden, d Parker, fcr HeffiMi 
8alnum, Diss. 
, Attorney for defendants : Shaw. 
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TYERS AND Othkbs v. THE ROSEDALB & FERRYHILL IRON 1873 

COMPANY, LIMITED. May 6.* 

ConifXKt of Sale — Monthly DeliverieB— Forbearance qf Vendor at Bequest of 
Vendee^Measure of Damages— Statute of Frauds (29 Car. 2, c. 3) ». 17. 

The defendants in October 1870 contracted to sell to the plaintiffs 2000 tons 
of iron, ** delivery in monthly quantities [of 166J tons] over 1871, or sooner if 
required,** payment by four months* acceptance from the 10th of the month follow- 
ing delivery. In January, 1871, 101 tons were delivered, but the plaintiffs did not 
then demand the delivery of the balance of the monthly quantity. In February, 
1871, and at several periods between that date and December, 1871, the plaintiffs 
requested the defendants to forbear from delivery of more iron under the con- 
txBCt, and the defendants accordingly only made partial deliveries during the 
several months of 1871 up to and including November. In December the 
plaintifijs required delivery of the residue of the whole 2000 tons, and, upon 
the defendants* refusal, brought an action for non-delivery : — 

Beld (by Kelly, G.6., and Pigott, B., Martin, B., dissenting), that the plaintiffs 
having themselves requested the defendants to forbear from delivery during the 
several months of 1871 up to November, could not require delivery of the residue 
of the whole 2000 tons in December, and were therefore not entitled to recover : 

By Martin, B., first, that the original contract had not been put an end to by 
the plainti&' application to the defendants not to deliver full monthly quantities 
between February and November, 1871, and that the defendants were bound to 
deliver the whole 2000 tons under their contract ; and secondly, that the proper 
measure of damages was the difference between the contract and market prices in 
December, 1871, when the defendants refused to deliver the iron. 

Ogle V. Lord Vane (Law Rep. 2 Q. B. 275 ; Law Rep. 3 Q. B. 272), discussed. 



Declaration against sellers for not delivering 1000 tons of 
Ferry hill pig iron, on the terms of the following sold note : — ^' Sold 
Messrs. Tyers, Middleton, & Co., 1000 tons Ferryhill pig iron, 
in equal quantities, of grey forge, mottled, and white ; price 50«. 
per ton, delivered at their siding — any rate in excess of the usual 
6s. per ton railway dues to be charged extra ; delivery in monthly 
quantities over 1871, or sooner if required; payment by their four 
months' acceptance from the 10th of the month following delivery/' 

Second count, on a second contract^ similar in its terms, for 
another 1000 tons of pig iron. 

Third count, that it was agreed between the plaintiffs and the 
defendants, as in the first and second counts mentionedy and after 

* Decided in Easter Ternu 
Vol. Yin. 2 B 3 
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1878 the maJdng of those agreement^y and before breach, it was further 

^^ agreed between the plaintiffs and the defendants that the time 

*• for the deliyery of the iron should be altered, and the defendants 

Fbbiithill should deliver the iron to the plaintifib within a reasonable time 

^^ in that behalf, and all conditions were performed, &c., yet the 

defendants did not deliver the iron to the plaintiff within a rea- 

soooable time in that behal£ 

Fleas: 1. To the breaches in first and second oountSi. except se 
far as they relate to the non-delivery of iron prior to November, 
1871, payment of 170Z. into CJourt. 

2. To the third count, a denial of the contract. 3. To Ihe sime, 
that a reasonable time for the delivery of the iron had not elapsed. 
4. To the same, a denial of the breach. 

5. To so much of the breaches in the first and second counts 
as relates to the non-delivery of iron daring the months prior 
to November, 1871, that the defendants were always ready and 
wiUiug to deliver, but the plaintifb were not ready and willing to 
acoept. 6. To same, exoneration and disoharge. Issue. 

The cause was tried at the Leeds Summer Assizes, 1872, before 
Blackburn, J., without a jury, when the following facts were 
proved i"*— 

The plaintiffs are iron manufacturers, carrying on business at 
Leeds, and the defendants are a company carrying on business as 
makers of pig iron at Ferryhill and Newcastle. On the 26th of 
October, 1870, the following sold note was forwarded to the plain- 
tiffs, signed by the defendants' agent : — 

"Sheffield, October 26th, 1870. 
" Messrs. Middleton & Co. 1000 tons Ferryhill pig iron in 
equal quantities of grey forge, mottled, and white, price 50s. per 
ton, delivered at their siding. Any rate in excess of the usual 65. 
per ton railway dues to be charged extra. Delivery in monthly 
quantities over 1871, or sooner if required. Payment by their 
four months' acceptance from the 10th of the month following 
delivery. « Eobert Smith, Agent" 

A bought note in similar terms was signed by the plftjnijfffl. 
On the 1st of November a contract in identical terms for another 
1000 tons of pig iron was entered into between the parties* 



VOL. Vin.] TRINITY TEBM, XXXVI VICT. 307 

The plaintifib did not require any of the inm to be deUrered, 187B 
nor was any delivered, by the defendants during 1870. Tmn 

On the 12th of January, 1871, the defendants delivered to ^*^^BggroALBAW» 
plaintiffs 16 tons of grey forge and 24 tons of mottled iron ; on ^mnBshu 
the 15th of January 14 tons of grey forge and 85^ tons of mottled 
iron; and on the I7th of January llj tons of mottled iron. 

On the 16th of February the plaintiffs sent to the defendants 
the following letter : — 

** You will oblige by sending no more iron this month.'* 

The defendants accordingly delivered no more iron during the 
month of January. On the 20th of February the defendants de- 
livered to the plaintiffs 25 tons of grey forge and 25 tons of mottled 
iron. On the same day the pkintifis wrote the defendants^ — 

^ You will greatly oblige us by not sending in any more iron 
until we write. We are now so full of metal we do not know 
where to put it In another month we hope to be better off for 
room, but we really cannot do more at present." The defendants 
replied : — 

" We have yours of yesterday, and have instructed our people 
at Ferryhill to stop delivery until further orders." 

On the 2nd of March the defendants delivered to the plaintiff&f 
llj tons of grey forge and 14i tons of mottled iron ; and on the 
same day the plaintifis sent to the defendants the following letter : — 

" Your advice note of a fiirther delivery of iron is to hand. We 
must remind you again that we are not yet in a position to take 
more iron in, and beg you will not send more until you hear from 
us. We are just completing four more puddling furnaces with 
boilers attached, and we want to have them in work as soon as 
possible ; but we are at a stand now, as the metal already sent in 
takes up part of the room where those furnaces must stand. We 
are arranging to lay a new metal yard down, oad to run our lines 
into it. For this purpose the present siding has to be altered, so 
that we are completely at a stand until we can get you gentlemen 
to stay delivery for a fortnight or so. We will write you on the 
very earliest date when \re can take iron in with anything like 



convenience.** 



2 B 2 
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1878 The defendants replied :-** 

Ttim *« March 8rd, 1871. We have yours of yesterday, and haTe 

no0BPAijDAND stopped deliveties of pigs for a fortnight." 

FKHIlTUaii 

luQn Ca On the 14th of March the defendants delivered to the plaintiffs 
15 tons of grey forge and 15 tons of mottled iron ; on the 17tli 
of March, 20 tons of grey forge and 20 tons of mottled iron, and 
on the 18th, 20 tons of grey forge iron. 

On the same day the plaintiffs sent to the defendants the fol- 
lowing letter : — 

" March 18th, 1871. We are again compelled to request you 
not to send us any more iron in until further orders, as we are com* 
pletely at a loss where to put it You have now sent in no less 
than 60 tons since we first requested you to withhold deltveriee. 
Out of all oux friends whom we have bought from, yoa are the 
only ones who have not attended to our request. You are putting 
us to serious inoonvenienoe and expense, as we have not toquh to 
Stock such a quantity. Please oblige us in this matter." 

The defendants replied, stating that they had stopped deliveiy 
of pig iron imtil further orders. 

On the 2l8t of March the defendants delivered to the plainti^ 
15 tons of grey forge iron : and 

On the 1st of April the plaintiffs sent to the defendants the fol- 
lowing letter: — 

" lat April, 1871. You really must stay any further delivery of 
iron imtil you hear from us. You and other friends have sent in 
such quantities that we are blocked out, and have not room for a 
single pig. As it is, our alterations are seriously impeded. We should 
not adt you to stay delivery if we could consume all as it came 
in, but this we cannot do until we have more furnaces, which 
are in course of erection. Your attention will obliga** 

The defendants replied : — 

" We have stopped deliveries of your pig iron,** 

On the 6th of April tJie dafendants deliveied to the plaintiff) 
26 tons of grey forge iron, and on the 25th of April 25 toos 
of grey forge iron. 
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On the same day the plaintifiTs sent to the defendants the follow- ISTS 
ing l^tter :— i^tebs 

'* We are much surprised to receive, this tooraing, advice foriio«H)AL«AND 
25 tons pig iron, after we most particularly requested you to ^^Joo!' 
send no more until we wrote. We must beg of you^to attend to 
our instructions more particularly, and rest assured you will receive 
instructions when we are in a position to take your iron. You are 
the only friends who do not do as we desire." 

On the 26th of April the defendants replied : — 

" We have yours of yesterday, and have advised our people at 

FerryhUl not to sead you any more iron without our instructiona 

from this office." 

On the 26tfa of May the defendants sent to the plaintiffs 24 tons 
of grey forge iron. On the 27th of May the plaintiffs wrote : — 
'^ Yon wrote us, promising not to forward any more iron until 
you heard fifom us, and now you are forcing more upon us at the 
very last day of the month as it were. The works will be closed 
from to-day until Wednesday, and you must send no more until we 
write ;" and on the 9 th of June : — ** Your favour to hand. We now 
enclose you acceptance, covering 60Z., which please place to our 
credit, forwarding stamped receipt per return. We have advice of 
20 tons of iron froiji you ; this we do not want. You must on no 
account send more than 20 tons more — in all 40 tons — this month. 
Please advise your people at the mines." 

On the same day the defendants delivered to the plaintiffs 20 tons 
of mottled iron, and on the 10th the plaintiffs wrote again : — 

" You must oblige us by not sending any more iron this month. 
W© really cannot do with it, or we would gladly take more in. 
Please let this have your best attention, and oblige." 

On the 13th of June the defendants delivered to the plaintiffs 
20 tons of grey forge iron. 

On the 26th of June the plaintiffs wrote : — 

" You are most particularly requested ifot to send more iron in 
this month. We dre now put to great inconvoni^ce by your not 
doing as we wish. Whew to put this lot, advised this morning, we 
do not know. You must not do this way with ub» We should not 
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1873 ask you to stay delivery without having good reason for so doing. 
Xyebs You must not send more in until we write." 
RosBDALB AND Ou tho 27th of Juuo the defendants delivered to the plaintiflfe 
^^oN^Oo' 21 tons of grey forge and 21 tons of mottled iron, and on the 28th 
of June the defendants replied to the letter of the 26th : — 

«* We have stopped deliveries of pigs until further orders." 

On the SOth of June the plaintifb requested the defendants to 
send at once 20 or 80 tons of white pig iron : — ** Let it be good. 
If up to the mark we shall want more. We cannot do with imy- 
tking else but white." 

The defendants replied that they had directed the 40 tons to be 
sent at once. 

On the 1st of July the plaintiffs wrote : — *'No iron to be sent 
in unless written for." 

On the 7ih of July 80 tons of white iron were delivered; on tbe 
27th of July 30 tons, and on the 4th of August 20 tons more. 

On the 5th of August the plaintiffs wrote : — 

" Tou will oblige by not sending any more white iron ; we have 
Dlore than we can do with. It would suit us much better if you 
would not press deliveries upon us, but wait till we write.* 

On the 7th of August the defendants wrote : — 

" Tours to hand. Kindly take in that sent ; we will not send 
any more white till we hear from you." 

On the 4th of September the def^dauts delivered 24 tons, and 
on the 14th, 29 tons of white iron. On the same day the plabtiffs 
wrote : — 

'^ Don't send any more white at present ; the last lot sent in is 
not flit to use. We don't know what to do with it." 

On the 15th, tlie defendants wrote : — '* We have yours of yes- 
terday, and have stopped deliveries of pigs until fiirther orders." 

On the 16th, defendants delivered 12 tons of white iron. 
: On the 29th of September the plaintiffs wrote : — " Please send 
us on Monday next 60 grey iron from our contract; also send 
another 50 tons the week following. Your attention will oblige." 

To which the defendants replied : — *< Your order of yesterday 
shall have our best attention." 
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On tho 3rd of October the defendants delivered 37i tons of g^ey 1878 
forge ; on the 6th, 12^ tons of grey fqrge ; on the 11th, 24 tons of ^^^ 
grey forge ; and on the 18th, 26 tons of grey forge iron. n ^' * 

On the 25th of October the plaintiffs wrote : — *' We must beg of Fbrhybill 
you to let us have a delivery at once of grey forge, as per contract, 
say 50 tons. We are nearly cleared out, and must have iron to 
keep US going,** 

On the 27th of November the defendants wrote :— *" We have 
yours of the 25th, and have instructed onr Ferryhill people to for- 
ward you a supply at once." 

On the 30th of November the plaintiffs wrote : — ** We are com- 
pelled io press yon again for a delivery of grey iron* We are now 
without, and must beg of you to let us have some at once." 

On the 1st of December the defendants wrote : — ^Yours to hand. 
Part we sent yesterday, and have written our agent to see you 
relathre to your contract, which expires at the end of this 
month/* 

On the same day the defendants delivered 27 tons of grey 
Ibrge iron. 

On the 6th of December the plaintiffs wrote : — " Yours of Ist 
December to hand, and contents noted. We are surprised that 
we receive no iron from you, though we have asked for deliveries 
several times. We are fully aware that the contract expires at the 
end of the year. We shall hold you to the completion of same, 
and all must be delivered by the end of this year." 

Ou the 6th of December the defendants wrote :—" Yours to 
hand, and note contents, and glad you agree with us as to the con- 
tract expiring. The contract quantity will of course be delivered 
this month, IdT tons, and as we are sadly botiiei^ed as to the supply 
of trucks, and in consequence had to stack iron in November, we 
are prepared to deliver. 140 tons next month, or extend part to 
February. This we understand to be in excess of what you ask. 
Are you buying for next year ? as our order-book is now Tirtually 
filled up." 

On the 7th of December the plaintiflb telegraphed : — 

^< 7th Deo., 1871. You have misconstrued our lettter. We shall 
decidedly hold you to deliver the remainder of 2000 tons. We 
want twelve hundred and eighty tons, S^od all at once." 
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1873 On tlie same day the defendants refdied : 

TfEM ''Dec, 187L Tour telegram to hand. Don't nnderstand it. The 

Bo§EDALBAHi) contract is clear and needs no comment on our part. The con- 
^l^'c^^ tract quantity will be sent this month. The difficulty is to get 
tracks." 

Further correspondence ensued, the plaintiffs insisting upon 
the delivery of the balance of the 2000 tons, Yind the defend^ 
ants denying that they were liable to deliver any more than 
what was due on the monthly balance, and eventually this action 
was brought. The money paid into Court was sufficient to cover 
the deficiency due on the monthly balance. The learned judge at 
the trial ruled, that the effect of the different postponements, at the 
request of the plaintiffs and by the consent of the diefendants, was 
not to put an end to the contract, but only to postpone the time for 
the delivery, and consequently there was a breach of contract. He 
reserved leave to the defendants to move to enter a verdict on the 
construction of the documents and correspondence. As to the 
damages, he further ruled that the breach was on the day in 
December when the defendants definitively refused delivery, and 
that the damages were to be estimated at that date, the defendants 
to have leave to move that the damages be estimated at any other 
period or upon any other principle the court might lay down, and 
to reduce the damages,. or enter the verdict accordingly. In pur- 
suance of the above ruling a verdict was entered for the plaintiffs 
for 649?. 

In Michaelmas Term, 1872, a rule was obtained accordingly to 
enter a verdict for the defendants or to reduce the damages on the 
ground that the quantities undelivered were so undelivered at tt'e 
request of the plaintiff, and that the plaintiffs were not ready and 
willing to take them when they ought to have been, and that 
plaintiffs were not entitled to sue in respect of them ; that the 
original contract was abandoned or varied ; that no new contract 
to the effect alleged by the plaintiffs resulted from the evidence ; 
that the damages ought to be calculated at the monthly prices of 
each month's deficiencies, and that the money paid into court was 
enough ; and that the postponement (if any) was not to the month 
of December, and that the breaches should have been taken each 
month to the Ist of December, 
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Jan. 29. Seymour, Q.C., and Cave shewed eaose. The purpose i$73 
of the correspondence was simply to postpone delivery from time tye^ 
to time, and not to exonerate the defendants from delivery p ^* 
altogether of the whole two thousand tons. If the application Febbyhill 
for postponement come from the vendor, it is decided by Offh v. ^^ 
Ziord Vane (1) that he still remains liable upon his contract. The 
principle of that case governs the present, where the application 
for postponement came from the vendee. The correspondence in 
effect amounts to a new contract to deliver increased quantities 
later in 1871 than was originally contemplated : or such a contract 
can be implied from the conduct of the parties. It relates to a 
oofttract, not for the sale but only for the delivery of goods, so 
that the Statute of Frauds, s. 17, does not apply, and in December, 
1871, the plaintiffs were entitled to demand the whole balance of 
icon due on the contract. As to the damages they were assessed 
upon the right principle. The plaintiffs are entitled to the dif- 
ference between the contract and market price at the date of the 
defendants' refusal to deliver. 

Fields Q.C9 and Waddyy in support of the rule; Oyle v. Lard 
Vane^ (1) has no appUcation, for here the vendee and not the 
vendor was the person who desired to postpone the deliveries. 
That beii]^ so, he cannot afterward insist upon the whole un- 
deliveced balance being delivered in one month. All he can claim 
is delivery of the regular monthly quantity. No new contract 
can be gathered from the correspondence, and none can be implied 
from theconduct of the parties, inasmuch as a new contract^ vary- 
ing the terms of the original one, must be in writing where the 
original must be in writing imder the Statute of Frauds. 

Again, assmning the plaintiffs are liable, the dami^es should 

have been calculated, at the monthly prices of the deficiencies of 

each montli. The sum of these would be the proper measure : 

Broum v. Mtdkr (2). 

Cur. adv. vult. 

May 6. The following judgments were delivered : — 

Kelly, C.B. The two contracts in question, taken together, are 
for the delivery by the defendants, and acceptance by tlie plain- 

(1) Law Rep. 2 Q. B. 275 ; S. C. in Ex. Ch. Iaw Rep. 3 Q. B. 272. 
(2) Law Rep. 7 Ex. 319. 
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1873 tiffs of 2000 tons of iron iu monthly deliverieSj ducing the year 
Ttsbs I87I9 of equal quantities in each of the 12 months^ or 166f tons 
BasD)IxsAirD ^^^ month ; payment by acceptances at four months fiom the 
JfBRBYmLL 10th of the month following delivery. In Januaiy, 101 tons only 
were delivered, and no demand was made for the delivery of the 65| 
tons at any time in January, or at any other time^ until December. 
On the 16th of February, and at several periods between that time 
and the month of December^ 1871, the plainti& requested the 
defendants by letter to deliver no more during the then current 
month, and sometimes to deliver no more until further orders, and 
these requests were acquiesced in by the defendants ; and partial 
deliveries only were consequently made during the several months 
following, until and including the month of November. In Decem- 
ber, the price of iron having considerably risen, the plaintifis 
required the delivery of the remainder of 2000 tons undelivered, or 
1280 tons. The defendants delivered 187 tons, leaving 1093 tons 
undelivered, for the non-delivery of which the plaintiffs have 
brought this action, and claim the difference between the market 
price in December and the contract price of this quantity as 
damages. The plaintiffs insist that, although the non-delivery of 
the several quantities of iron undelivered in each of the first eleven 
months of the year was at their request and for their accommoda- 
tion, and although there was no express contract on the part of 
the defendantrto deliver the quantities undelivered at the end of 
each month, in the following month, or at any subsequent period, 
the contract remained in force not only as regarded the remainder 
of the 166|- tons within the current month and the 166^ tons» if 
called for, in each of the months following throughout the year, bat 
as regarded the aggregate of all the quantities undelivered in com- 
pliance with their own request thioughout the year; and conse- 
quently that the plaintiffs were at liberty td require the delivaiy 
in the month of December of the whole quantity undelivered, or 
1280 tons, and so to maintain this action. It is unnecessary to 
determine whether the plaintiffs' failure to accept^ if required, sumi 
pay for the entire quantity of 166^ tons in any one month, or 
the delivery of a part only of 166^ tons at the plaintifib' request, 
assented to by the defendants, would have the effect of putting an 
end to the contract altogether. Sut, assuming that the qcmtract 
may be read as twelve several contracts for the sale and delivery 
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of 166f tons within twelve suocegsiye months, and consequently ms 
that the plaintiffs had a right in each successire month to call for Tybu 
the delivery of 166f tons, I am of opinion that, in the absence ^^^t^gg^^^j^ 

en express contract to sell and deliver the quantity undelivered ^bbbybill 

IqonCo. 
at the plaintiffs' request in the following month, or at some subse- 
quent time, no such contract can be implied, and that the right to 
enforce delivery on the one hand or acceptance on the other was 
at an end when, by mutual consent, the time had expired within 
which, by the express terms of the contract, both delivery and 
acceptance were to take place. 

It is impossible to read a contract to deliver and accept a quan- 
tity of iron in the month of February, to be paid for by a bill at 
four months from the 10th of March, as a contract to deliver and 
accept it in the month of March, and pay for it by a bill in April, 
and still less in the month of December, orin the next year, or at 
any later period within 6 years. It is therefore necessary to imply 
a new contact. And whether this pretended implication raises a 
question in this case (as I think it does) for a jury, or a question to 
be decided by a judge, it seems to me that no such implication 
can arise where it so materially alters the condition of both parties. 
TThe market price of the commodity may rise or foil. The buyer 
may have entered into sub-contracts which the change in the time 
of delivery may disable him from performing. The seller may have 
the commodity on hand, and be obliged to sell it at a loss to put 
himself in funds, or to keep it at the expense of warehouse rent, and 
lose the use or the interest of the money with which it was to have 
been paid for. All these considerations may be provided for by 
an express contract, but, surely, they preclude an implication which 
may never have occurred to the mind of the party against whom it is 
to operate, and which may seriously prejudice his interests and ex- 
pose him to an indefinite amount of inconvenience and loss. 

Besides, it is now established that a new verbal contract cannot 
be substituted for the original contract, where by the Statute of 
Frauds such original contract must be in writing. In Chitty on 
Contracts, 6th ed. p. 104, the rule is thus laid down : '* But it is dear 
that where the contract is one that the Statute of Frauds requires 
to be in writing, and after it has been reduced into writing, new 
terms are agreed upon, such new terms must likewise be reduced 
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1878 into writing, otkerwise they are not receivable in evidenoe ;" and 
x^iBg this is well supported by the cases cited in the note : ih&re ▼, 
jj^j^^^^j^(Jw»p6«B(l); 608B T. Lord Nuffent(2); Stead y. Daii)fer(3); 
.ycmnrsn.!* Marshall T. Lynn (4) ; oyemiling Ovf v- Penn, (6) Here the 
written contract sued npon is for the deliyery of 166| tons of 
iron in each of ten months specified, to be paid for by a bill 
at four months on the 10th of each following month. And the 
contract contended for by the plaintiffs is for the delivery of 
1280 tons in the month of December, to be paid for, it must be 
presumed, at some indefinite time afterwards. This is a totally 
different contract^ and so a new contraoty and to be binding in law 
mnst have been made in writing. The substantial defence^ bow- 
ever, is that no such contract has in fact been entered into. It has 
not been expresdy made, and, for tiie reasons above assigned^ 
cannot be implied. 

Offle V. Earl Vane (6), which has been cited for the plaintiffs^ 
has no application to the present case. There there was no new 
contract. The question was merely as to the amount of damage 
and the plaintiff being entitled to the difference between the 
oontiact price and the market price when he had to purchase the 
iron which the defendant had failed to deliver according to his 
contract^ and having delayed the purchase in tiie marhet at the 
request of the defendant, and the price having risen in iiie mean.*' 
time, the defendant was held liable according to the market price 
at the time when he had himself requested the plaintiff to make 
the purchase. 

In this judgment my Brother Pigott agrees. 

Mabtin, B. This is an action for the alleged breach of two 
contracts — one made on the 25th of October, 1870, the other on the 
Ist of November, for the sale respectively of 1000 tons of pig iron, 
in equal quantities, delivered in monthly quantities over 1871, or 
sooner if required ; payment by four months' acceptance, from the 
10th of the month following delivery. The cause was tried before 
my Brother Blackburn, at Leeds, without a jury, when he found 

(1) 10 Ex. 823 ; 23 L. J. (Ex.) 313. (5) 1 M. & S. 21. 

(2) 5 B. & Ad. 58. (6) Law Kep. 2 Q. B. 275 ; Law Rep. 

(3) lOA. &E. 57. 3<}-B. 272. 
. (4) 6 M. & W. 109, 
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for the plaiiitiffs for 64921 damages ; but he reserTed two questions, 1878 
the first on the construction of the documents and correspondence^ tyvm 
the second as to the periods or principle upon which the damages j^^ 



AND 



are to be estimated. The first •point and the only matter on the FxameBaii 

IbonCo* 
contract argued before us, was as to how the iron was to be 

deUvered, and I think it was to be delirered by equal monthly 
deiiyeries, that is to say, 83 tons and a little more upon each 
contract^ or 166 tons and a little more upon both, unless the 
jdaintififs, the yendees, required it sooner. On the 12th of January^ 
1871, the defendants deliyered 40 tons of iron; on the 15tb| 
49 tons, 10 owt. ; and on the 17th, 11 tons 10 cwt ; in all 101 tons, 
being 65 tons shorts On the 16th of February the plaintiffs wrote 
to defendants : ^' You will oblige by sending no more iron this 
nxantb." On the 20th the defendants sent 25 tons. On the same 
day the plaintiffs wrote: ^'You will greatly oblige us by not 
sending in any more iron until we write. We are now so full of 
metal, we do not hnow where to put it. In another month we 
hope to be better off, but we really cannot do, with more at 
present/' &c* 

On the 2l8t of February the defendants wrote : ^' We haye yours 
of yesterday, and haye instructed our people at Ferryhill to stop 
deliyering until further orders." A number of other letters and a 
nnmber of deliyeries of iron took place during the year, and in the 
end the defendantd deliyered only 907 tons of iron, and contend 
they were under no obligation to deliyer more. 

Upon the first question reserved by my Brother Blaekbum,two 
questions arise, the first a question of fact, the second, one oi law. 
The question of fact is, what is the meaning of the correspondence ? 
The defendants contend that its meaning is, that the plaintiffs pro- 
pose that the defendants should not deliver iron during the several 
months In which the letters were written, and that they should be 
thereby relieved from the obligation of delivering any iron, or any 
more than what was actually delivered during each month, or, in 
other words that, assuming the contract to be for the delivery of 
about 166 tons of iron per month, the plaintiffs before breach 
exonerated the defendants ftom the performance of it. 

The plaintiffs, on the other hand, contend that this is not the 
meaning of the correspondence, but that what it meaos is, and 
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1873 >vhat the defendants could only by possibility nnderstand it to 

X7EBtf mean, is, that the plaintiffs requested the defendants as a favaur 

DoflEDALKANj) ^^^ convenience to them, not to press upon them the acceptance 

. i^MirfHtLL of the iron, masmuch as it was inconvenient to them to receire it, 
Ibon Co. 

and that there is nothing in the correspondence to shew that the 

plaintiffs ever intended that the entire quantity of 2000 tons 
should not be delivered, or that the defendants understood that 
such was their intention. It would be tedious and almost unin- 
telligible to a hearer or reader to state the reasons why I am 
clearly of opinion that the plaintiffs' contention is right, and that 
there is nothing in the correspondence to indicate that the plaintiSb 
ever proposed, or intended, or suggested that the entire quantity 
of 2000 tons should not be delivered, or that the defendants ever 
put it forward as their understanding of it, until the price of iron 
had risen, in November, when it was their interest not to deliver. 
The second question is one of law, and is a most important one 
— ^it arises over and over again every day in the ordinary transactions 
of mankind. It is this : There is a contract for the sale of goods 
to be delivered, say in January, or upon a day of January. On the 
day belBore the delivery is to take place the vendor meeta the 
vendee and says, *^ It is not convenient for me to deliver the goods 
in January, or upon the day named, and I will be obliged if you 
will agree that the goods shall be delivered at a later period," and 
the vendee assents ; or the vendee goes to the vendor, and says, **It 
is not convenient for me to receive the goods in January, or upoa 
the day named, and will you agree that the delivery shall be 
postponed ?' and the vendor assents ; the latter is the present 
case, and the contention on the part of the defendants is that this 
puts an end to the contract, and that the defendants are not bound 
to deliver upon the later day. In my opinion, the contention is 
not well founded. In the first place, I think it is decided by 
authority. It is impossible to distinguish the case of the applica- 
tion for postponement coming from the vendors, and one coming 
from the vendee, and the case of Ogle v. Lord Vwm^ in the 
Queen's fiench (1)» and in the Exchequer Chamber (2), has 
decided that where the postponement took place at the request oi 
the vendor, he still continued liable upon the contract This 
(1) Law Bep, 2 Q. B. 275. (2) Law Bep. 3 Q. B. 272. 
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case^ in my opiuioDi concludes the contention. It was suggested iSiS 
rather than argued, that the right of the plaintiffs to recover was tysbb 
barred by the 17th section of the Statute of Frauds. I think it is x» ^^' 

^ BOSEDALB AND 

noty assuming the legal construction of what took place between ^ Fubbthill 

Ibov Co 

the plaintiff and defendants to be a contract ; it was not a contract 
for the sale of goods, which is the contract provided for by this 
section, but a contract respecting the delivery of goods already 
sold^ which is not within the section at all. I am therefore of 
opinion that the plaintiff are entitled to recover. 

The second question reserved by the learned judge is as to the 
period, as to and the principle upon which the damages are to be 
calculated. I think the same case of OgU v. liori Vane (1) is 
conclusive as to this also, and shews that the damages were calcu- 
lated at the trial upon the right principle, viz., upon the market 
price at the time when the defendants refused to deliver the iron. 
It was said that this operated with injustice and hardship upon the 
defendants. I do not agree to this. If the defendants bad, as 
they say they had ia one of their letter^ stacked* the iron for the 
plaintiff, the damages would only be the increased price which 
they got for the iron so stacked, and no hardship would be imposed 
upon them. If they had not stacked the iron, and had it not to 
deliver at the time when they were bound to deliver it, they are 
only called upon to pay what the plaintiffs would have been 
obliged to pay if they had gone into the market to buy the 
quantity short delivered. In my opinion, the argument as to 
injustice and hardship entirely fails. 

Mule absolute. 

Attorneys for plaintiffs : Torr & Co,y for Middleton dk Sons, 
Leeds. 

Attorneys for defendants : J. SooU, for Eodge & Sarle, New- 
castle. 

(1) Law Rep. 2 Q. B. 275 ; S. C. in Ex. Ch. Law Rep. 3 Q. B. 272. 
END OF TRINITY TERM, 1873. 
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date of a bill of exchange payable at a specified 
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ments — Banker^g Bight to combine Aooounte— 
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L. branch of the defendants* bank, which shewed 
a balance to his credit exceeding 231., drew 
cheques to that amount on that branch. At the 
same time he was indebted to the biuik at their 
B. branch in an amount which, having regard to 
his whole account, reduced his assets in the 
bank's hands to a few shillings only. The bank, 
without any notice to him, tmnsferred the B. debt 
to the L. branch, and rerased to pay the cheques 
on presentment. There was no special oontract 
between the parties that each account should be 
kept separate :— He2(2, that the bank was entitled 
at anv time to combine the accounts, and to charge 
the L. account with the B. debt. Qabnkft v. 
M*Eewan --.-.. 10 
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BAEXRUFTCT ACT, 1869, s. 6, subs. 2 26 
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Alteretfon - '• - - 171 
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BUZ. OF SALS— Descriptfon of grantor 80 

See ArFWAVJT with Bill of Sale. 
BOjffD — Bond /or Money payable by ItidalmenU— 
Common Law Trocedure Act, I860 (23 k 24 VicL 
c. 125) ». 25.] The Common Law Procedujce Act, 
18G0, s. 25, pennits parment into court to, be 
pleaded by leave of the Court or a pxdge iu any 
action on a bond *' which has a conation to make 
void the same upon paym^t of a Icsfier sum at a 
day or place certain :— JoW. that this enactment 
does not apply to an action brought on a bond 
cooditioned to be Yoi4 upon payment of a lesser 
sum by in^ialments. "^vsmas v. t>ASJA > 10 

— Joint and severni— Release - • - 81 

See BwjiASB of J(hnt Dbbtqu. 
BOHBFOBPATiaHTBYnrflEAXJfBnS 10 

iSiBBBolffii. 
flOOK-^Oopyright . M .m> ^ ■ ■ ^ 1 

Ae IiTFBnroEMBirr or Coptbiiibt. 
BBAVCH BABS-^GbmbinfMg aOcoonta - 10 

See BAmasa, ANb Cubtoidbb. 
BBXA6H OF OOJITJiACt-^Measure of damages 

122,308 

See Damages i^b Bbzach of Cont&act. 

. lt«- . . 
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CAKU8LS XjatJai-Valn6 bf lif^ ISr Cli..221 
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CAlUaite OF ]?A88XHaEB3~BaUway Company 
— liTegligeace - > Ez» G2i. 243 

See EvjncaroE of 'SlmuowxcE. . ' 

CAaB&-^MdwMPd$ v< OK>cBte(LawRep«.7 a P.519) 
discussed * ** . r- ^186 
See GoMFfmrvxK, 

— ^ Greai WeeUm RaUtmy Company v. ^Jake 
(7H.«.^.Si87)idistlB9ui4hed - 137 
See XBaLaaKVon of &EitvA)rr.< 

-T^ In re ZZiittw* .(X-f^w Beg, 7. Ch. 723> dis- 
cussed ,., ^. . ^ .. . .y. . r 188 

MitaheU y< Moormetn (X Y..& J. 21) followed 

See Paxubnt sro A^xibuvbaxob. [119 

-: Newby v- VmnOpven ^Law fiep, 7<l R293) 

, disiingu&shea . .- . < ^ - 149 

See IToBEiax Cdbiobation» 

— OgU T. Lord Yan^ (l&w I(ep. 2 Q* B. 275; 

Law B^ j3 Q. B> 272) discussed 305 
Se^ Daiu^bs jroB jBrbacb of Cob* 

TBAOIV 2. 

Parry T. i^isftolsofi (1$ M. i& W. 778) disonssed 

<^ AlfZSBATIOB of BlUL. ^171 

"-^PhiOipe V. FooujS, (Low. Bep. 7 Q< B. i^m) 
followed - - - .-78 

£ed DlSCBABM OF SUBBW;. . 

— • Tkomae v* Bhymmey Badltot^y Company (Law 
K«p. 5 Q. B. 226; Law >Bep. 6.Q. B, 21(>) 
distinguished - ^ - 137 

iSetf NaoLiatNCB of Sebtabt. 

CAUBBOFAOnOH - -^ - - 808 

SeO OOUBTT COCBT JuBtsDnmoK. 

— ^— Deatli of tenrant * - •• 88 

See Dmats or Sopriirv, 
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|Mll<^**0Aaf1tofJNlr<f-^^ iikol Chariera't 

LitdnWy thaS oenst^] A diarterpariy nuids by 
plaintiff tn dfifendant contained the Mbviiig 
elaose :--?< OhartsMr's UaUli^ to cesse vhsn ti» 
ship is loaded* the csptuB baring a lien upon the 
oatgo for frei^ and denttumge.*' Insnattiao 
brought for desaanoge at the port of loading:— 
H^ L.ThBt the lieti extended to demsnageti 
the .p^vi^f JoadlRg, as w^U as ^ the foii of Aii- 
sharge. i. That the ship baTing been loaded, Uie 
charterer pould not be sujod for demurrage incurred 
during the loading! ' Fkancesco v. 'Hasskt 101 
eEBnFI0Amt»€08TB ^' ^ ^ '^^-^ It 
See Go0M nrDBBOoovTT CoQiT Acn. 

CHABTXEFAET7— Condition for oeasmg of fia- 
bility - - - - 101 

See Ceascstg of Lubilitt on Chattteb. 
COXXOK LAW PBOGEDirBE ACT, 1052, i, 16. 

. See FoBBifiB Cobfqbatiox. [1^ 

COUOVIAWnOOBDUBBACT, 1880,6.25. It 
- Ae B(nnL 

COWOtttlOK— BanJlYt/ptey ^rf. lOT, 1. 12(^- 
Bwottftibn to accept Composition — rleadint}^ AT^ 
solution, under tlie Bankruptcy Act, HiGiJ, s. 12^ 
by the requisite maioritv of creditors to accept in 
satjafaction from the aebtor a comp68ition u^ 
the debts due, payable at a future time or Ij 
instalmeiits. may be pleaded in bar to aa acti*ja 
for the original debt, bfoug!it before any default 
on the debtor^s part by a creditor bound by the 
resolution. — JSIcticard* V. Coomnhe (Lav Rejv 70.?. 
519); In re Eatton (U^f Rep. 7 Clu 723), (lis- 
ciissed, , Staier v. Jone0, Oapee v. BdU - IW 
OOBCBALMnr OF XAXBBIAL PACT-ilfanM 
ln§mnnice**-Ooncetdmeni-''nEleeHoH to atoii €» 
iraat^DeHOBrihg out Pdusy.} The pUintiiTB in- 
sutaHoe broker effiaMsd-sMi iasamnce "w^ ^ 
deCendemts on ibecfatartesad fireight oi tha pbin* 
ttfs ship OuBbftoiritbMit •dlseloeiDg to ^ 
defottdsoitB csiisaii iB&nmotioa in his fgooKtm, 
which it wsB mateifsA. Oia* they shoikl loov 
(October lOtta). ]iiso4Diiig.h*«ctediBg«odf8itfat 
siippostiig'fiGDBi'tiiqiiiiiiss''ikat>he hadsstds ft>t 
theinfioarmaiioBiWBsimoOtTeat; AftprinilisliBglte 
sitp, btt4 bdfose exacoting thepoUcyt thcdsfsBd- 
aiits<Ootobsr 18th) beoaaie. possessed isfifasi^ 
formation which thficbtwloer had not disclosed: sod 
tha^ alterwards sxaoited sad. doHfonKl oat tb* 
poUoT without say pioteat or any* notice that tfi»t 
would treat it as soii (Oetobar I4th or l'5th>. Upts 
teceivjag news of the loss of the Tessel tbey gsR 
notice tor the pbdntiff ihat they did not ocoaoer 
tii6< poHoy binding oa. them (Oclober^Otlr). Oo 
the trial of the aotioB upan the jpoliey, tke lesmeii 
jndgo direoted i3» JQiflr.(jii BuM»BQCi).tiist the 
dafendaats'WBro .bound to make their ekoties 
within a reasooabla tima altar thay faeaaae R««n 
of tiie oomeeabnent^and lofit .it to them, «iUM)ot 
expressing any opinion^' whether the defendanB 
had elected to goon withitho policy- The jitfT 
haTing found that the defendants did not so eleot. 
anda rv}6 for a new trial on the groond of na- 
direotion having been obtained and aftervatds 
made absolute im the ooort below:— Bis&il'^ 
versing the jndgttent of the Oonrt of EBcbequer). 
that this du-cction was right; and that there beio^ 
naeleetioniiLfoet,aiid no evidienod that the plsin* 
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ocaeEAuam of uatjowu tAm-'^muir 

tiff had been prejudiced by the defendants not 
electing earlier to dieafficm the polioj^tbe dei^nd- 
ant» were not estopped iiom. denying its validity, 
nor wtt8 it matetial to «onuder whether tbeir 
conduct in delmrinfj eat the policy without a 
protest hod been mek ae to entitle theplaintifr 
to consider it as an eleotiou. MouusoK v. Thb Uin- 
TEBSAL Mabinb iMsciAsrcB GoHFANT 40^ Ez.Ch. 197 

OOHBtnOK TOSL CSABIKO OF UA^EtltT-^ 

Charterparty - ' -\ - 101 

Ste Ceasing o? Ij'abiijty'ox C$ARTEn. 

OOHSmOHS OF SALEr^VmtBT^n^ fmibam^ 
Power . to reteind-^Iaiipeirfi^ Mftraet^^bjections 
notdiaclo^edhyAJbarc^t'] Xhe^deCead^A^io >I^«b| 
1S68 (as suTviylug devisee in trust), sold by auction 
io the plaintiff's testator Ja^d and tolls (I<)^s 8 and 
4) under certain conditlbxia, Oonditjon 3 prpvided 
that the rendort M^rk to dellreVfe the jJnrchfts^r 
ali'abstract of titid within toven' daytaf from the 
aale,ihepiuMiasei54rtt^ «ffikfc^tt£M6hj«ai(kM.%od 
requisitions within twent^-one-diTBttf the delivery 
of the abstract, and all objections an4 reqiubiit^J^s 
not made within that time were to be tan^n to be 
waived ; " and in case any purchaser shall make 
any objection or requisition" on the title of the 
respective lots which the vendors, shall be un- 
viliing or unable to answer or comply with, the 
vendors reserve to themselves tljc option, notwith' 
standing they may have aitempted to answer or 
comply With such objection^ or requisitions, or 
may hieive partly done so, at any time to rescind 
the contract for sale of the lot or lots, in respect of 
which such objections or requisitions, shall be 
made, upon repaying or tenderilng to such jpur- 
chaeer or piardias^ fint^- dfepdtit ixnaa^yy 'wiOtnH 
intereat, oostd, or oepehseft, in^Ml of tiH olainaot 
deuMiada £of the' inveetigkiOD of 'title 0^ other* 
wSae-"— An abvliafet WMd^^inredy iter'whiehithe 
puMhaaer ttade and insbttd ton imo obj^otibns, af 
which ^ne(afl to lot 9)w«l^frivdlott^atid:the othier 
(as to let 4) wns an objoot&m a» to> qUaontity, ih 
leapecft of which b)b Uraui, ukuter another <tonc6ti6», 
ofoly entitled to oompentatloii, uliieh tras offured. 
-^The defendant tbeMuncm^ on thcr 2iith of Jtoly, 
filed a bill in C^no«ry for spaolfio {jevfoonnonoe, 
and the purchaser oti the'SSfd of fi^jteniber pot 
in an answer, in vrbich he reiterated hi» objectionB, 
and aleo objected to oon^leteoa the ground of 
certain thknsaotions affecting lot 4 whfch had not 
been disclosed by the ftb0tiaoi*^The8d tr8n8ae<> 
tiond w»e known t6 tfa6 tvbddr at 41iB time of< the 
sale, and were intetftionally, bttt hoaft fidft onittad 
from the abstract, aslt^was supposed they did not 
aflfect the title. Tlid contents of.tbs deeds ilelating 
to these troasactlons wese > tissi : oommuiiieated to 
the pkiintiff by an affidavityimadeby thedsfendant 
in this action under an' order for disceveiyr tnit 
the deeds wer&pceviotiiiy known to faia atbomey, 
who had been a olerk in the ofBtte where they 
were prepared — On the 2i^ of December the pur- 
chaser cUed; on tbe 26th of January, 1869, the 
vendor's solicitor wrote to the adicitor of the pur- 
chaser requesting ptuiiculors of the probate of his 
will ; and on the 12th of Febmary the vendor 
(the now defendant) announced his intention to 
rescind, and afterwards formally rescinded the 
contract and tendered the depo^it.^An order was 
made in the suit tiiat the defendant, the plaintiff 
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in the suit, should revive it or that the bill should 
be dismissed without costs,, and the suit not being 
revived, the bill was dismissed aoaordinglv.-— In 
an action l^ught by the plaintiff ^gaiast fii9 de- 
fendant for not deducing a good title, and for 
fraudulently representing that he had and wonld 
deduce a good title, the arbitrator, to whom the 
facts were referredt having negatived fVaud: — 
Setd by the Court below (Kelly, C.B., Martin, B., 
and Clensby, B. ; Bramwell, B., ditesertting), that 
the defendant w^s entitled to rescind. Error being 
bit)Ught:-*-lfeMf by the Court of Exchequer 
Chamber (Blapkburo, Keating, Brett, Archibald, 
and Honyman, JJ^ Grove, J. dissenting), that 
the defendaht had, by filihg his bill, elect(^d not 
tq. rescind on a;ny of the oBp:inal objections, but 
that the third condition a'pplied to all objections 
Io the title whether appearing on the abstract or 
not; that the defendant was, therefar6, entitled 
to rescfbdobai^duiit bribe i^kldcti^ii ha to )6t4 
raised by the answer, and founded Oh the transac- 
tions wliich were omitted from the abstract ; lind 
that the Mmj firom the filing of the answer 
m the 23rd of September, 1868„l0 i^9aSH;h of 
February, 1869» was not unreasonable, — Qtispre 
whether, if lan action had,bfe^'bpi^ht against 
the defendant for breach of liis contract to deliver * 
a true albsti-act, the plaintiff could, under the cir- 
cumstances, havo recover^ substantial damages. 
9.»AT.«. F^WLBB - -. - Ez.jph.^M9 

2. Vendor and Purchaser — Waiver of 

O^eciiont^r- Fof/fUure of J)emit^ TJie defen- 
dant (wjtl]^ A,,, ^nce' decea«jd) so^d ^ farm to 
the plaintiff under cbnditioQa of sale ; by the 3rd 
couaition it "was ' stfpulatra 'that Hhe Vendors 
should deliver an abstract df title within seven 
days, and /'(dt objections nhd ' reqtilsitions not 
stet^ in Wtisg and dcAiv«r«d Io the vendors' 
A>licitor within fourteeb days from the delivery of 
the abstract shall be considered as waived, and in 
this respect time shall be of the essence of the 
contract ;" and by the 14th'Conditfon, '^ if the pur- 
chaser shall fail to comply ^th liiese conditions, 
his or her d^sit shall be thereupon actually for- 
Ibited to the vendors," who were to be at liberty 
to resell and recover any defioiency and the cost 
of resale fibm' the piUtshaser. I'he plaintiff paid 
A deposit of BOOT. An abstract of title was de- 
livered ^tHhiU' seven days; and from the abstract 
it appeared that the vendors sold as trustees under 
a will which devised the estate to them on trust 
to pay the income tio f. 8., the' testator's son-in- 
law, for life, or to permit him to receive the same, 
and,- after his 'deoiase, on trust to sell the estate 
and hold the produce ** upon the trusts for the 
children of the said P. S. as therein mentioned;" 
!t was further stated in tbo abstract that F. S. 
woidd ioin in conveying the property. — It was ob- 
jected by the purchaser, but not till after tiie ex- 
piration of fourteen days from the delivery of the 
abstract, that F. 8. being still alive, the vendor's 
power of sale had not arisen. — ^It subsequently 
appeared that the trusts of tlie will as to the pro- 
duce of the sale wftre for the benefit of such of the 
citUdren of F. 8. by U. 8., the testator's daughter, 
who should bo living at testator's death, to be 
paid to them at twenty-one, or, if daughters, at 
twenty-one or on marriage, with limitations over 
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OONDIHOVS OF aA£B>Hxm<«M(«l. 
for the heiBeBi of tnrvurors on the death of any 
chiM under twenty-one or be&ie masriage. There 
weie eight children of F. 8. and H.^. Hvmg at itm 
testators death* oC- whpm some had since married 
and settled their shares. — ^In an aotion hrought hy 
Uie piirchaser to reoover lus deposit :— J9e24» ^^^^ 
he was entitled to snppeed (by Kelly» CB.) on the 
eronnd that no complete abstxact had been de- 
livered, and that tfaeiefbte the- tithe Untited'fbr' 
taking ^e6f!onshad never commenced running ; 
(by Martin and Pollock, BB.) on the ground that 
the lith condition did not apply to the <lMe df 
the vendtnB Mng- wnable to give a good title, but 
only to objections and reanisitions which xaig^it 
have been properly enforoed against a voider wlio 
had a valid title. Want v. Btalubba69 ^. 17^ 
CONTRAGT^^Breechri-Sleaflnre of damages 122, 

[306 
. Bee Damages fob Bbeajch OF.CoirTBACT. 

■ 1.2. , ■. •. _ .. 

— - Void or voidable — Dninkenneas - 132 

See DBUU^Effinsss, , . . 

CONVSBfilOK— Evidence - - , - X26 

' See Evidence of CoirpERsiON-. 

coHTttrnoir— Proof- - - - eo 

See ETiD]eycp op Cokviorioir. 
COFTBIOHT-^Infringement - - - 1 

See LiJEBiKOEaiE;^T of Copybiobt. 
C0SP0BATI0V--rForeigii^-^wio6 of wxit U9 

SeeFiaaaoMCoKBOsufnov, 
— ^~ 8iiccessi«n dtttv* - - » 888 

iSbe fiuoonaioir Dmr. 
OOSn— Cbtrntv tbnrt AetH - - - le 

Libel— Action - - - - 89 

See Evidence oF Conviction. 

COSTS OVli)WXE SCALE i^ - . 16 
See Costs undeb County Codijx Acts. 

COSTS xnnxsB, oomxti x^oitbt Adfik^of^*^. 

Writ of Tri^-^NuMtre qf Adtio^-^CmU of htoer 
8cal&^Ceriifi>at$$'^J>ireeiii>w to Jfoa^em, Hilafy 
Termt 1863.] In an adioa of debt the writ wa« 
indorsed for 601, 3^., which waa reduced upon the 
trial, by a sot-off, to 152., and, a verdict was 
entered for tlie plaintiff for the latter amonnt, the 
judge certifyiogv under the ^County Courts Act, 
ISGlt 8* ^t ^^^ ^bere was auffieient reason for 
bringing the aetion in the superior Court* He did 
not oevtifv. en -the postea. tb^itthe' ^^/cauas .wa« 
proper to be tried before him " >r IfeU, that in the 
absence of the latter ceortificate, the plaintiff's 
costs were to be tax«d under the 7th direction to 
the xnsstera^ Hilary Term. 1858, upon the lower 
scale, the caae net being one in which, "^ by tevaxm 
of the nature of the action," no writ of trial could 
be issued. Smith v. Haley - - 16 

COUHTT COOBT— Co«is-^Certificate * 16 

See Costs on^sBCouttvy Cocbt Acne* 
Juriediction - - - - 208 

See County Court Jcbiswctiox, 
COTJHTY COUBT ACT, 1887—8- 5 - - 16 

See Costs dkdbb Couhty Cocbt Acts. 
COUHTY COUBT JUBISDICTIOK— Caue? of Action 
—31 ik 82 Vict, c. 142, «. l^Prohilntian.'} The 
plaintiff and defendant dwelt and carried on 
buBiness in the districts of the B. and L. county 
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eonvts tespeeiively. The pkontiff eiEfired voiipally 
atB. tobnyof thedefondanboertiiiiootton. The 
defendant accepted that offer at L.,sij^aang » sold 
note, which he forwarded ta the planttis ai B. 
TheeottonsniatbbeBndwnuideiivetedatLu The 
plaintiff alleged that theiie had bean ahorl de- 
livery; and entered a plaint kn dain&gei^ by leave 
of the registrar, in. the B* oounty court Upon 
motion for ^ ytrit of prohibition i-r-JSdd^ that tlie 
offer at B. was a pert of the cause of aotion, and 
therefore, that the judge bad jurisdiction under 
80 & 31 Tict c. 142, s. 1. Objeen V. Beach 

C*08 

OOTISHAHTirOTTOTSABK-DiBtane^ - 38 

See KjUBCBHHaMT of DUTAdiCB. 

CTTSTOX OF ffTOOK XCCEKAHChlt-^PHA^pal and 

Agenfr^lndemnity of AgenU—StOf^ JradUtnoe 
Usage ^ Defaulting Bnicer.l The pUdntifb, 
brokers on the London Qi6cK Exchange, bought 
for the defendant (who was not a member' ef the 
Stock Ex^han^e), certain shares f6r the aecoont 
of the 15th of Jmy, 18T0, and on that day, by his 
instructions, carried them over to the aocoimiof 
the 29th of July, and paid diffei^ncea amoiurtiDg 
to 1688f. The ddendant and variouB others, 
principals of the plaintiffis, net hirving pttid the 
amotmt due flrpm tn<Bm in respect of contmcts for 
the 15th of Jtdr, the plaintdi& became defitnlters, 
.and on the 18th, in conformity with tbe rules of 
the Stock BsLchangei^they were declared defi»iilimi, 
and their traosactions were closed, taiit aMovi&ts 
were made tip at the prices current ^on tb«t day. 
On the closing of the accounts a fyrrther . sum 
hedme due from them in ^^eet pf dtito^ce s 
upbn tiie contraete carried tket by thcifor tiie 
defehdant. In an aetion to recover thii :Aiub vad 
the 1888L :-*-fie^ (reversing the dedsien <>rthe 
Court below), that tbd defendaiit 'Was not liable 
for anything beyond the 168^2., there b^fa^ no 
impIlM promise by n |>rtneipttl to his tf|^t to 
iDOemniiy him for loss caused, not by Maeom of 
his having entered into the (Sorttrtuc^ whidi he 
was authorised to ent^ into by the prjndpsJ, but 
by reason of his own imtolvency . Pt:koa» v. Hnx. 
Thb SAMt V. Beesoh - - - Bx. Ch. MS 

.CirST0]C0FtBA2)£--Stay and trade &. Ch. IM 

See Stay A2a> Tbade. 

BAXA0I8— Value of life - Xz.C1l821 

• ' See £v]innoB tov VALxntor LndL 
BAKA0E8 FOB BREACH OF COFttACT— £W- 
d€nt»^Oniu$ of Proo/.] The ddCAidtate, 1^HBaft> 
terparty, agreed with the jdaistiff Uiat their ahip 
should, at a specified time, load 1300 tonb ofoo«l in 
the liver Tyne, to be earned to Havre fbr the plain- 
tiff. They broke their «onthict« and the t>]Bintiff 
had^in consequence, fiist to biro other veeselsat an 
advanced freight, and, secondly, to bvy 1800* tena 
of coal at an enhanced piioe. He was unable, 
according to tk6 oustom of the colliery trade io 
the Tyne, to secure a cargo until he bad efaar» 
tered vessels to carry it. The plaintiff having 
sued the defendants in respect of tx>lii tliese headd 
of damage, the defendaats admitted their tiability 
to pay the advanced freight, bat denied ihatth^ 
were liable for the enhanced price of the coal. At 
tlie tnal the rise in price at the pit's mouth was 
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not disputed ; bni it was not directly prDTed> that 
there had hoen an eofdvalent tiae at 'Satn ;— * 
Hddy that the fact ol the phdlktiff having paid 
the additional price vaa pntaA iaeie evidence of 
damage te that extent, aiiil 'entitled him, in the 
abseaooof evideoioe to the coottary, to recover^ 
F£aTIDlB9R>irilW WjLKZBBScnr -^ •-' Iflft 

2, CorUraet of Sale— Monthly DMverie^ 

— J^orhearcmce of Vendor at ^guett of Veudee— 
Statute of Frauds (29 dar. 2, c.'S) «;170' The 
defendants in Octoljier, 1870, contracted jo sell to 
the plalntiffii 2000 tons of iron, •* delivery in 
monmly quantities [of 166§ tons] over 1871, or 
sootier i^ reqnindd," pa^meAf fey Ibilr mettthg* 
acceptance firota the lOtfa of the month following 
delivery, InJanuary^l871,10}4oq»veBe^Ufere;i^ 
hut the p)aintu3& did not then demand the dellveiy 
of the l^ijce of the montl4y quantity. In Feb- 
_ Tuarv. i871. and at several penods between that 
cEite and December, 1871, the plaintififa requested 
the defendants to forbear from delivery of moce 
iron under the contract, and the. defendaots ac-r 
cordc^y only made partisl deliveries during the 
several months of 1871 up to and includinff 
Xovemlter. Ifx December the plsiintiffii required 
delivery ol tl^e residue of^ the whole 2000 tons, 
and, upon the defendants' refusal, brought an 
action for noi^-deUyery i^— 3eW (by Kelly, C.B.» 
and Pkott, B*, Martin, B^. dissenting, that the 
plaintins having themselves requested the defien- 
daats to forbear from delivery auring the several 
months of 1871 up to Kovember. could not require 
delivery of the residue of the vrnole 2000 tons in 
December, and were tUerejEore not entitled to 
recovier :— By Msgptin, B., .first, that, ihe original 
contract haa nojt been put mi ,end to by the 
plaintiffs* appUe$ition to the defendants not to 
deliinor full monthly quantities between February 
and November, 1871, and that the defendants 
were bound to deliver the .whole 2000 tons under 
their contract; andBCCon^y, ibat theproper mear 
sTire of damages was the, diffe^rence between the 
coBtmot ai}ud market prices in- December, 1871, 
when the defend^ts refi^sed to deliver the iron. 
— <lgte..T> lord Vane (Law I^n. 2 Q. a 275; 
Law Rep. 3 Q. B. 272), discussed. Ty.e»s v. The 
R09BbAt£ & FjaarraiiiL InoN Coaiwursf , htasmso 

[806 
DAMAGES, XEASUSE OF— Breach of contract 

' iiw,'aM 

See Diai AOBfl #ob Bbb&oh at OnrrsACT. 

ylr^'^ . ■ • ' . -. 

DSA!EH OF BKSLYAXT-'-nNegUtfenee ewtging Death 
— AeUo persmialU norUur cunt penond^MoBtar 
and SeriunL'] A maater cannot maintaio an 
action for injuries Which oaose the iminediate 
death of hia aetvant— Declaration against defen* 
dani flbr injiuies caused to £.y plaintiff's '* dau^ter 
and semuit," by the negligent. driving of defen- 
dant'a servant, by reason wiiereQf she afterwards 
died ; claiming as special damage the loss of B.'s 
services, and her burial expenses. — ^Pleas, 8, that 
K. was ' killed on thespot.-^. That the aets com^ 
plained of amounted to a felonious act, and that 
the person oommitdng them had not been pro- 
secuted* On demurrer to these pleas:— JJeld, 
first (by KeUy, G.B., and Pigott, B. ; Bzamwell, 
B^ dissenting), that the 8rd plea was good; 



DEATH OF BEBFAXT^-Hxm^tttM<f. 
secondly (by the whole Oonvt), that the 4th plea 
was bacL OsBOBir v. QiLOsr « •* 8S 

DEBiras AOt, 1€69, s. 5 -' - ^ 23 

ike Order foe Payment by Mabbhed 
WoftAH. 

' — 8.e - - - - - 214 

See PlioeEctmoN op Action. 

PE^VEBT OF FOLIC7-<)oncealment , 40, 

[Bx.Ch.197 

See ConQXALME^rr 09 Matebui^ Fact. 
BEKUBSAQB— Lien-r-OhartBipavty - 101 

See Obaskno of LiabojIVT on OraAter. 
DEFOBIT— Ckjndition's of sale ' ^ > 176 

i$b« C<Mrtnwo»8 OP Sale. 1. 
DEBC&IFTIOir— Bill of sale - - 80 

Set Ann^jLVfPvrvikBwL &f'8A£iir 
DEVIATIOK— Policy dimn^ stay andtrade 

See Stat and Trade. " [Ex. Ch. 164 
DI^ECnOKS TO XASTEBfl— HiliMT Term, 1^53 

See Costs under CJounty Court Act^^^ 

mSCHABOE QiF BlTBJSJaX'^AUerathtt of the Gua- 
ranteed Contract — Hatericd AUeratton.'] Peolarc^ 
tion on a boj)d given. to the plaintiff by the 
defendant, wMch recited ihat by an Oigreement 
of ^ven date the plaintiff had agreed to admit J. 
into his service as' '^cleric and traveller" (not 
further ststting the iena of ih» agreemeit)) and ■' 
was conditioned for J*^ aoeotbiiiifgfDr<attd paying 
over to the plaintiff all mon^e^wdiieh-he nolght' 
receive on plaintiff's aoDeitnt; the hzeaob' alleged 
beiv^ that J. had received moBC^;i|()C the ploii^, 
which h^ had.not/i^SOQimteailfiN: or paid over. — 
Pl^as, on equitable grounds. 2. That the original 
agreement between the pl^dtiff and J. was that 
it should be terminable by one month^iS notice.; 
and that the plamtiff and' J. tfcfterwsrds, and 
before the dcfiskults sued for, made It terminable 
by three month«f notice, without the defendant's 
consent.^rd. That befbre the deAkiAts sued tor, J. 
had committed other defttttlts of the same kind ; 
th*t the plohitiff bad, witibt knowledge of those 
, deftndts, oonMnued to employ J. in nis service 
without notice to- the defendant ; and that the 
defaults sued for wevd commiMed durfaig such 
continuance of the service* On demurrer to these 
pleas i-^HeM, first (Martin, B., doubting) that the 
, second plea was bftd, on the ground that it did 
not shew that thetcfrm as to tbe period of notice 
was made part of tbe defendant's co&tmct, imd 
that the alteration alleged did Hot in fact mate- 
rially add to tbe defendant's lisk. — Recondly, 
that the third plea was good, on the authority of 
PhiUipe V. Foacatt (Law Rep. 7 Q. B. 666). San- 

DBRSOH ». AfiTON - - - - 78 

Joint bond - - - - 81 

See Rblea^e of Jonrr Debtob. 
BISTAKCE, VEASVBSlCEm OF - Ek. Ch. 82 

See Measubement of Distance. 
DIVEBSIOir OF '^kTZtL— Easement— Natural 
an^ Artificial Stream — RipOrian Oumer.'] A 
natural stream divided Itself at a point called £. 
into two branches ; one branch ran down to the 
river Irwell; the other passed into a farm-yard, 
where it supplied a watering-tzongh, and the 
overflow from the trough was form^ly diffused 
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JIIVJEBflOV 07 W AXter^»«Mitftiti«d. 
over tbe gxomid, and foimd ite way Qltimatolf 
into ihe IrwelL The noond bnoeh appeared to 
liave beea made by artiiEoial means, oot waa of 
inuDemorial age.— In 1S47 W^ the owner of the 
land on which the waierinfp-ttongk atood, and 
thenee down to ibe Irweli, colleeted the OTeiflow 
into a reienroir, and ooDdoeted it by a cnlTeit to 
a rotll sitoated on the baiika of the IrWell.— *In 
1865 W. becMM owner of ail the leat of the land 
througli vhicb thaaeoond bmneh flowed.>-iIti 1867 
he aold the mill, with ' all -waAer rigbta^ to tho 
. plamtifll*-In aa aotioB bnm|^it by the plaintiff 
againat a riparian owner oa'the etfeam above E. 
ibr obatnietmg the flow of th^ water :^Bsitf, that 
the plaintiff was entitled to Boaintaia the aetioa^ 
UOLKtS e. POBITT -* - » » JLOT 

mvnXtnntB — ContradU Void and TMiaUe^ 
BatifleaHonJ] The contraet of a mfto, too druuk 
to know what he is abont, U voidable ooTyJ and 
not void, and therefore capable of ratiilcation by 
him when he Ueoomes sober. MAnmws t. Bax- 
TBB - - - - -- - 182 

SUTTTOmCX — Bailway Company—Owner and 
Occupier of adjoining Land — Licensee of Oecfupier 
—8 * 9 Ftirf. e. W,>. 68.] . The plaintiff hired of 
the oecnpier of some land adjoining the defend- 
ants' line of railway a stable for his horse. The 
horse was allowed to graze dnring the day on the 
land. One night it escaped ftom ttie stabfe? on io 
the land, and thence, tfaMnlgh a defective fence, 
a&V>1to dBfeiidltlli^Uie,'fAiiieiitaii tiuDciVir 
and killed by a train. < In an action for 'the valne 
of the hcmdi—SMf thi^rtU^ T^ifHiff .-p^ft en* 
titled to the bene^t of S & Vict, c 20, & G8, 
whereby raflwajr compt^nies are bound to nain^ 
tain siuBcient fences for the ^ roteotion of the 
cattle of the ** owners or occupiers" of land ad* 
joining their line, andihe defendant^ were there^ 
fore liable. Bawsost «< Tbe MwhJ^»x> Bau^wat 

COMPAITT ^ •• r*" " - » 

SA6EXEXT— 'Waterr-^!Div^rsion - - itff 

See DmaBsioN o^ Wateb. 
ELECnOK TO AmSH C0HC3ACT-— Delivery of 

policv - . - 40,BjLai,197 

JSee Cqscemmkxx or Hatsbiax. Facts. 
ZSTAXE TAHr-Will - - lK.€h.l60 

See OsKBBAjb IimtiiT. 
18T0PPSIr-4)elivery of poUoy-^^GoneefiOmont 40, 

[»t.Ch.l»T 

See GoNCEAUfnRT.QH )l4Vi!iax JTlfftt; ' 
S8T0FPEL BY ACGSPEkBOEr^BiU of Exchange 
"Accepkmee,. what U.*fidmtt3h^Un9ulhartM ^In^ 
dorBement by one of two Fart7h9r$J] B.„a member 
of the firm of W. & B.»- aUomey^i and solieitoite^ 
drew and indorsed ibr vaJue to the plaintiff iii; the 
partnership name a bill of excliange payable to 
the order of W. & B., whioh the defendant lUs 
cepted without considerotioo. The indorscnient 
was in respect of an entirely private matter *of 
business 'between B. and the plaintiff^ uocOb- 
ncoted with partnership purposes ; B. had no au- 
thority from W. either to draw or indorse the bill. 
In an action by the indorsee against the acceptor, 
the defendant having traversed the indorsement : 
— Beld, that the detendant was not estopped from 
shewing that there had been no indorsement in 
fact by the firm. Gabland v. Jacomb Sz.01i« 216 



I EVDEnS— Cottvenlon - • ' ^126 
I iSbe£vii»siCBOFCoHVXBaiOK. 

' CoavietioB - - - • » 

I See Bvi UBB C B €9 GowKffnur. 

j — Damages— Contract - - *- 122 

I See Dahaos ran Bbbaoh or Cos* 

J TBAC1P. 1. 

! KeglSgence— Railway company Bz. Ql 285 

! See £vi;iE2rcB of NkGLiGSSCx. 

Skilled witness— Duration of life JSz. Ch. 221 

See KsjDZSCK of Valve otr Life. 

Talueoflife - - - £s«€3hL22I 

See EvQuwos oi* VAi.ini ov Jjwm. 
JBmXBBm or eOSVOBlOm^-PrmemUmf So- 
nunal of Goode,} The plaintiff was the holder of 
abill of saleover thegoodaof M. DeAinlt kaving 
been made in payment of the sum sscnred^ he put 
a man in possession, atid afterwaixiB tlvnt to M.'s 
house to remove them. Upon hia urrival at tb^ 
bouse he was met by the defendant, Hi*^ land- 
lord, who told him that Mii^l^ aiM^ acnd 
that until it was paid the goods shdald not be 
removed; and measoreB were' taken by the de- 
fendant to use force, if neoeaeary, io prevent their 
removal. It was then after sKnaet, and tberefiwe 
too late in the iday to distrain, and the defendant 
intended to prevent the' plsintiff fiom i«aionng 
tha gbods, yn£h a view of diitrsinlng on the day 
following, tbao pUintiff oonttnued in poesesa&on 
Gf ttiB goods, but BMde no attempt aetaally t& 
remove' them ,' and, except by intinuitlii^ lu in- 
tention to ptomni their being rempved,'ih^ de- 
fendant did not take JxMseSsion of, «r ammae 
dominion over, them. In an action of trover :— 
Hdd\hrKtXtj, O.B., Bramweiland Pollock, BE., 
Sbliin, B./ dissentii^)^ lliat there waa no ca- 
dence of eouvenion:^By Bram^elVB:) That 
an actual prevention by force of the removal of 
the goods -would not haVe atttdnntod to a etm- 
version. Ei^aitAKD t, Cowi£bt - ** 126 

EViDHsrcE OF comncnoHA* i 15 ric<. ^ n 

», 13.] The 13th section of U & ^5 Tict. c 99. 
\^hich allows a oriminal recdrd to oe j^ved bj s 
oertiiicfite of the officer having custody of the 
record, omitting the formal pa^ appliea to proof 
in civil as well asiacrimin£vl|)roceedings,7— IVTitre 
a person indicted for libel is aoauitt^ and be- 
comes entitled to his costa under o & t Vict. c. 96, 
8. 8, lie may recover tliem from the prosecutor by 
action., BiCOABUsov V. 'WiLi4S - - ra 

EVIBBirCE 07 HEOUOEMCEB^fiaiZiMif Om- 
jxra^^^GlsmatunlcatJMi 6et«je«ii ike PaM^enaen aad 
the Companies ServanU-^EegidatUm of JMIansya 
AH, 1B68 cai4<r32 V^i «k ll9),si.22w] Tbe Be- 
gttlatian olEadhvays Aot, 1868, s« 22; «iuio|b that 
** every ohmpany aliall provlda, aad maintain in 
gooi working older, in every tmin woorked by it 
which carries pasaeaigetB^ and tmvelg mora than 
twenty mika withovt stopping," melons of oom- 
munioation iMiween tha passengers and the 8»- 
vanta of the company la oharge of tlie train :— 
Hdd, that the section ^>pUes to every passenger 
train wbioh is intended to travel more tlian twenty 
miles without stopping. — ^In an action lor p&- 
sonal injuries, brougnt against a railway company 
by a passenger in a train which watf within ti:^ 
meaning of the Act, it appeared tliat there were 
no such means of communication as were pre- 
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scribed by the Act ; it also Appeared that the 
adoption of 8«ch means of oommoxxioaAion had 
been recommended by the Boaad of Trade, and 
that th^ were in fact adopted and used bypthiex 
railway eoDftpanie^ M^d also by the defendants 
themselves in other trains. Some evidence was 
fdtio gMen ^at if .^urh mf^^nsof commnnipatlon 
had existeo, th,e accident might have heen pre- 
ventedt — iTcZ^ that lii determining whetl^gr, in 
the case dra passenger tra'iti intended to ran more 
than twen^ imled without stoppings, the company 
wadg^tyXf negligence in not- providing x^eanr 
of commikmdkfSonf MtWeen th^peissengen and the 
company'^ Mirv)antii.;tha.f)rQf<«i8ioiKvBoiifealscd'^ 
a. 22 of the Regtttotion pf BiailwAy* Act^ 1368, 
wa« toi be .taken into aecoiint-*HQtf«re, whefthen 
thia would be to in the oaie of a tmia not intended* 
to ttin twei^ w]m idbthcntt stopping. BrkAUxus 
V. Thb lAvoAaaoiB aHd YosssaniB Bailwav 
OmmMTRf : - '-.'• - •-JEbcCak.288 
SVSDBVOB OP VAIiUK OT UXJ^AcHotk under' 
lord CainfhdCs Aet (9 dta^ Vift. o. dS)^Vttlu9 of. 
Idfe of J)eeea9«d^VaU$e <tfvn AtmUiUy. oiooofding 
U> 0arhi9li6 TMes^JSh^iden^^r-^ffdUed FiTtedtt.] 
At a trial of an action nndev 9 & IQ^^ict^ t, 98> 
brought for the bone&t of the mother^ widow, and- 
childreii of B^ icUkiming • daitiages ftom the defend* 
«nta fot> having by.their negligence caused the 
death o£ ^,4t waa proved that the dteeaaed ^^aa 
imder a.cDvenant to pay his mother aniaonultyi d 
200L dunog' tlieir joint livee^ A wit^efle was then • 
caUed fbr the plai«ti£r Who stated thai: her was an' 
''•eoonntaiit/' and that he Irnd. peraotal expe* 
tienoe aa to ihe Jitode i« which iodnranoe biasineai^ 
waa eondaotarl. He gayeertideticey«ael{ re6ar^^ 
to certain tablea used by in«cB»oee< offices oalledf 
the ** CariiaUd XableaT aaito the ttreiage duration 
of life <^ two peliaona of the agiea of th6 aaolilier 
aodaos xc8peotiv«lyii and* ad to the |»noe ftir which 
an ft^nuity for the motbei'a ltfe«onhllle bought. 
The admisaihility of,^lua..mdpSfia,>^a9Uq)iye^^ 
to by the (kttudaiits, andSflriU mM* to't^ mtm- 
aible,— In kminiteg up the learned Judge directed 
the j-uyy that they might, if fhey thought proper, 
calculate the mother's datiieLges by i^sccrtaining 
what was the eUm which would purchakc an annu- 
ity of 200i. for a person of her age, acootditig to 
the average duration' of humdh life; and that h 
calculating the wldow^ and children's danmges 
they might, if tlhey thought proper, take as a 
guide the period of the probable duration of life 
of a person of the fl^eitfTtil&riaftceifed. OD^ the^ 
argument of a biU> of exoept&sDA tondeied' to tho 
mliog o£\the l«amedJndg«'in>admitttBg the'evi*^ 
denbeand ioiiia dbeetion to> ^»iin3j>^Heidf 
fiz)Bt(by Jttackburq, Ke^ting^Ovove^iaJid Amhir. 
bald^ J J.)* that Ihe iritaeia waa iwmpe^t to gure 
evidence as to the probabW diuation of life and 
the priee of the a&nu&t;^ altbwigh-not an actuhxy ; 
and <BKti» i^ disseniuctt); tbat^ tbo' evidenoo was 
felevanfcand piopeidy aai[uittsd.-*-4eQ0i[idly4bythe 
whole Court, .that the diMcUaa.(to the jury aa to 
the caloulation of the mother'a dattiasaEi «»s 
wxong.-^By Blaokbumf Keating,. Grove^ Arohi* 
baldf and HcDymao, JJ. The direction was ozo* 
neons in not noticing the cfarcumstanoe that the 
annuity of the motlur was on the joint lives of 
benelf aod her son, and that it itas anly seemed 
by the pensonal ooveaant of her soiL^By Hony* 



isviiiJSjiCS OF VAIiVS QV ISn^-conUiiMd, 
mauy . J» The directioii'^a also «nK)neous' 
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authoriziing the niry to ibid the term for which 
an annuity is to he purohased^ Solely, by leferetiee 
to the avmaga durati<m - of life^ withoot taicing 
into axfoount the state of health of the particnlar 
anattitaQt.*-^y Brett».J.- ' The only legal direction 
tO' the jsry wovfld havo been that they ought not 
to attempt to give damages to the foil amount of 
al perfeot oonxpensatiali fbr 'tbo- peomiary injury, 
but mii^t take a reasonabfto view of the ease, and 
give what; they oooskiefod, nndet' all the eireum- 
6tanoea«ia.fiiip oon^)eosation7 and the direction 
Vfis theeefom ettoneous, tnasmuobasit left it open 
to the jui^y to give as dsmageS the utmost amount 
whicb they imf^. thiak* was an equivalent for 
the.'pecuniary mischief done. — Thudly (by Black«i 
burn, K^tiqg, Grove, and Arshi^ld/ J^^Biett; 
J., 4i^Qting), that the 4h:ectipiK as to the mode 
at oaloulatiijg the ^apf^geSi re^covcrable by tha 
widow and children might be comslnied as mean* 
ing #iat the probable ^toj^tio^of, Itfe of a person 
of T- the same age, and in the same circumstances as 
the deceased, was an element to be^she^-v^totfae 
calculation of the jury wiiji Cbe. res^ of ti^e evi- 
dence, ^d being so qonatruoj ^as correct. Bow- 
L¥Y V, London ai?d,Nobth-^b5tbbn Railway 
CpifFAXT - -t * , -> SxGh.221 

yjUCBJ— rBailway Qompany , -i - ^ 8 
..., , . /^ D^TY TO FsraE. 

mos.sEFAinuTOVfliroKi88iia'^ 2z.ch.ieo 

• . ' - 'See^ Gkvsbal Indent; 

v(t6 on Offiter in 'EngHnd-^Comman Lata Pro- 
e&dttt^ i4<je, 1«52 (15 A 1^ Ticf. e. 76>, ». 10.] The 
det^ndants vf^te a Scotch corporation, with run- 
nkg" powetB otfer an ISngggsh lufli^ay to Carlisle, 
and their only ofl^cer iu^jSingland was a booking 
clerk ^t a station lit OarKsle, whose Sole duty was 
1^ issue tickets to travellers. The station at 
Carlisle was wholly und^ the ^ntM^ ioi • tha 
Bnglis£ company, buttle ^efeuda^^ liad use of 
it at a rental p&yflWe to that pmapanj. ^ The de*. 
fendants^ head offlde ^tpU^te'Sdbtlaid;— IftZrf, 
thift ak^ %oonng plerk was not a head officer or 
clerk of the^defJndahts, whd cottld be properly 
sfMe^'^^vfM a writ issued againsithe-defendibts.' 
—Neioby v. Von Oppefn (liaw Bop. T Q. B. 293) 
dMittgiMhed. M^osBRinEH ir..Tidi>GHAackM^ aiid 
SmXTO' WsflDnERN Railway GoMPAinr - 149 

iroBisEnmx'OF dbpobit'*^ «- - 170 

YKAXNFLBBPt CX>innrfMroE^5ton^fin)eov Act, 
1«69 (82 ifc -83 Yit^. 6. il), s. 6, atiftr; 2;] The 
defiBttdant reeeived firom M., a metnber of a trad- 
ing flnn, a bill: of lading ibt brandy, fbr the pur- 
pose of latding and warehousing it, irhich ho 
did) ent^MPing the brfeindt (at'Iif/s ilBquest) fn his 
own Dsme, and pbyin^ charges amounting to 47f: 
Afterwards, and whilst he still had the bill of 
lading in his possession, an acceptance which had 
been given m the ftmi' to the defendant for the 
hire of a ship ihlltng doe, aiid the firm not being 
able to meet it; the defenditnt consented to take 
M.'b acceptance at seven days for a balanco of 
aoooont, including the hire and the 471., upon 
reeeiving If /s authority to sell the brandy^ if the 
blQ imt^ not met. This aeoe^taneo not being 
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IBAUDULSHT OOKYZTiJICE— con/tnued. 

met, the defendant sold the brandy. The firm 
were afteiwardA ttdjwiioated bankiapis. aod the 
tmatee aned the defendant in trover for the yalne 
of the hraiidy. The transactioa was bon& fide, 
but the brandj formed in ^t the whole property 
of the firm: — Hdd^ that the transaction tinder 
which the defendant obtained power to sell the 
brandy was not a ** fraudulent conveyance, gift, 
delivery, or itwasf&t," within the mea&ing of the 
Baifkroptcy Act, 1869, a. 6, subs. 2. Pbilps, 
V. HOBRnBDT - . - - - 86 

HTHlliAT. ZHTSR—lfiQ^iEtet^ to im rujt^ 
hy one Tenon — " AU oind eeary €^or the Itmie of 

or Completion — *' For dtfavU of such Issue.**'] A 
testator devised his hereditaments to his son for 
life, with remainder to F., his son's eldest son, for 
life, with remainder to the first and other sons of 
F. successively in tail male ; and for default ctf 
such issue to B., the second son of his eon, for life, 
with remainder to the first and other sons of R. 
suooesalvely in tail lude ; Had f>r disftalt of xiKh 
issue, to tlM tlurd« foortii, and other sons of his 
son thereafter to be bom, suocesBively in tail 
male; and Jbr default of saoh issue to his 4aQghter 
I. for life, with remainder to her first and other 
sons in tail male ; and for defiKilt of such issoe^ to 
his granddaughter £., for life, with remainder to 
her first taid other sona in tail male; and for 
de&ult of wkAx issue, to his granddaughter L, for 
life, with remainder to her first and other scms 
snooessivel^ in teiimale; smd for default of such 
issue^ to las gxanddaughter &^ (or lifo, with re- 
mainder to hat first and other sons saooessively in 
tail male; and for default of such issue* toaU aad 
every the fooith snid fifth, and other daughter or 
dangfatara Of his«0Q Kuoeetsivehr, and in remainder 
one aller another, and to ^ho hein male of their 
bodies; and for defiiiult of isuch issue, *< to the use 
ftnd beiioOf of all and every other the issue of my 
body/' attd for detait of sundi issne to his right 
heirs. The will also eoDtained a wish that the 
estate*' should i be retained in tbo haads.oi-one 
person and should not be dispened, and a pro- 
vision that fluoy ^male who inhe/ited sl^old^ ^ith 
her husbana (if married) assume the testator's 
name and arms under the penalty of forfeiting the 
estates. A muniment box was directed to go to 
the person entitled from time to time to the 
estates ; — Held (aflarming the judgment of the 
Court below), that there was. by virtue of the 
penultimate limitation, a vested remainder at the 
"death of the testator in tail goneral, to which his 
son then became entitled.— This remainder des- 
cended to F. who duly executed a disentailing 
deed. He devised the estates to the defendant's 
lather, firom whom it descended to the defendant. 
In actions of ejectment (a) by persons claiming as 
issue of the body of the testator as joint tenants per 
capita, at the time the estates vested in posses- 
sion, (b) l^J ^0 heiress in tail genehkl of t&e 
testator at the aune period, and (o) by the heir in 
tail of the testator flit hit death, thine belsg ex- 
cluded who came within the part&oular limita- 
tions: — Hdd (affirming, the judg^aeot of the 
Court below), Uial the defendant was entitled to 
judgment. Allgood v. Blake. Boach v. Bijlkb. 
Bkedv, BlaicV - - - - 160 



0irAEAHTES— Discharge of sure^ 
See DiacBABOB of Subctt. 
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HOTEL — ^Manager «... 

SeeJmnaxiTE, 
SXnXL COMPAinr— liceuee « -- m 

See Innkebfeb. 

i JmSBAHD AHD WUTX-^Ord^ Spt pajMit bv 
wife -----» 

I See Obqbb jroB PAviuqn: bx VMHnyT» 

Woman. 



) 

mrSBIOB COUBT— New trial— ftbtfon — ^^K'otW- 
See New Tbial in Intsbiob Cocbt. pri 

iHnniozKSirr of copyxiost— ^pproprto- 

tion o/Pieture§—BookSheeto/LeUerprea9 — 5 d-5 
VieL e. 45, es. 2, 15.] ThOiphdatifb ie pro- 
prietors of a weekly periodical called -' Fundi." 
Between the years 1849 and 1887 the^p^Hwbcd 
in nine several numbers idiie esEttooos, with de- 
scriptive writing underoeaUi them wittixefiB«|Beo to 
the Emperor Napoleon IIL In 1871 the defend- 
ant published a work called ''The Man-^of hi& 
Time," consisting, first, of the ** Story of the Life 
of Napoleon 111.^ by James H. HasweU;!' and, 
seoondly, of •* Hie' same Stwy «s told by tV)|nriar 
OaTfeattirists of the last Thirty Years." Amcatf^ 
the caricatures in part 2, were copies in a reduced 
Ann, aoaoetimes with end somotiaifle'Withiiet the 
descriptive writing, of » the nine cartoons above 
mentioned. No consent ficom the jj«»in|^yg ^ t]hi& 
reproduction had been obtained, in anaeflon by 
them for infringement of their copyright in the 
several books or " ahoetsof letterprMo" MMaiSkhi!; 
the oartoOuB *,^Held, that a substantial part of the 
plaintlfrs bodks^ or sheet* ofletterprets, had been 
eppKepriited, and that they were eatitied-leTC- 
cover. Bbadbubt t. Horaor -« "» - 1 



INHKBEFEB— JEfotei O^rni^erte^-^CdUM •^ Li- 



,} The plaintiff having lost hia goods at a 
hotel, of which a company weM proprietcf^ 
sought to recover their vAhie-iB av-e^tien «s«Ufct 
the paid manager, in whose nsme the jnatioea* 
licence had been granted :~jSelr2, that the com- 
pany.were the real "innkeepers;** and, therefore, 
that the action w«s not maintainable. Dixon r. 
BxBCB - - - .- - . - ia;5 

^aiAucEim, bohd fob payxzht by i9 

SeeBouxj^ 

nraUBABCB, HABIHB— Concealment 

[4%BvCh.l«7 

Sie CknrcBAumiT or MaIbkal Facts. 

During sttffttiiilliade •^'^rfl^ei. IM 

See Stat Aim TBAitt. 

JOIBT AHB 8EVBBAL B0H2>— Bdeaee -* 81 

See Rbijlisb op Joixt Dbbtob. 
JOJMT BBBTOB— Belease • - -* 31 

See BxLKASE or Jonrr Dbbtob. 
JUBOES^ irons— New trial— Inferior Court 71 

See Nbw Tbial m Ismmon Oocbt. 
lUBOXBHT— Evidence - - - 69 

See Evidence of Cojrvicnojf, 
^-^ Valuable security *- • - 37 

See Valuable Siccxutt, 
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JUBISDICnOH— County Court - - 208 

See CouNTT Coubt Jubisdictiok. 

^— Foreign corppration - -, - HO 
Set FOREIOll CovroBATiON. 

LASSLOBD AHB nVAHT— Water-rate— Bent 

See Bent. [Ez. Ch. 196 

lAna GLAVSES ACT, 1S4B; tf. I2fr * 994 

See Superfluous Land. 
UEB BIVZB FAYIGAHOVtlCPttOTKMENT ACT 

See Pension. [290 

LSITXBS FATBST*-Priorii]r - • 010 

See PiuoUTT or Eatknx. 
IIABHITT^^EASIVG OI— Cb$^rt«r r . XOl 

Sc«.C|iASiNO OP LiUBiLiTy ON Chabtkb. 
IJSSIr--Costo-^ctiaQ - - - .69 

See EviDENCB o^ Conviction. 
LXCEHCGB—Iatkkeeper * - «^ 13j( 

iS(90 IVNKS[»EB. 

LEW— SWjhi-^Jhartcrpftrty - * - 101 

See OsASiNa of Liability on Charteb. 
UPK— Value— Evidence - - Ez.Glu221 

See Evidence op Value op Life. 
IXOTO'S LIST, ZirOWLSDOE OF— Underwriter 

^ [40, Ex. Ch. 197 

See Concsalmbnt op Matsbial FAcnv. 
LOBD OAMPBBLL'8 AOT— Damages Ez. Oh. 221 

See EviBENOB op Value of Lipb. 



XEIBQP0QLZ8 LOCAL XAEAGSKSHT ACT, 1862, 
8.77 - - - -BZ.C11. 174 

See Becotebt op PAviNa Expenses. 
XOHIHLT BEUVERIXe^Daniages * 801^ 
See Damages foe Breaou op Contbaot. 
2. 
MOnOH FOB HEW TBL&L -* Inierior court — 
Praotioe ----- 71 
See New Tbial in Infebiob Coubt. 



MAEAGEB OF HOTEL - - - 186 j 

Seit Innkeepeb. I 

XASIHE DTOUlUUICE^ConoealmeAi 

[40, Ex. dx. 197 , 

See Gonosalmemt op Material Facts. . 
^->- Stay and trade * - « EZt Ch. 154 i 

See Stat and Trade. 
XABBISD WOXAE— Order for pajrment - 28 * 

See ObDSB fob PaTXZNT by MAiiargr^ ' 

Woman. i 



servant — 

- 88 

- 187 



XASIBB AHB SEBVAHT— Death of 
Action - - - 
See Death op Sebtant. 

— Bailway company 

See Neguoenoe of Servant. 
MEA8UBE OF DAXA0E8— Breach of contract 

[122,806 
See Damages fob Bb3£aoh op Contbact. 
1,2. 

— Value of life - - - Ez. Ch. 221 

See Evxdbnce op Value op Life. 
1CBA8VBEHEHT OF DIBTAHGB— Mf fha Oroui 
fliee" orhyneareet Modeofpradieahle Accen — Cove- 
nant not to carry on Trade within a given Dietanee,'] 
The defendant covenanted with the plaintiff not 
to carry on the business of a publican within half 
a mile of the plaintiff's premises. He afterwards 
carried on business within half a mile if the dis- 
tance were measured in a straight line, *' as the 
crow flies," but not within half a mile if the dis- 
tance were measured by the nearest mode of 
practicable acceEs: — EM (affirming the judgment 
of the Court below), tbat there hod been a breach 
of the covenant. Mouflet v. Cole Ex. Ch. 82 
MBTB0F0LI8 LOCAL MAHAOEMEHT ACT, 1866, 
s. 105 - - - Ex. Ch. 174 

See Beoovxbt op Paying Expenses. 
Vol. VIIL— Ex. 2 



HATUEAL ancEAK^Basement ^ - 107 

See D1VBB810N OP Wateb« 
HSOII0EHCS— Death of servant' - - 88 

See Death OP Sebvakt, 
BaUway— Bunning powers - - 187 

See KEGLiGEi^aE OF Sebvant. 
—^Bailway company — ^Communication with 

gaud. ., - . Ex. Ch. 288 

See £vn>SNCBB or NxGiaoxNOE. 
HEOLUnrCB m VERY AXT-^BaUway Company 
'^laabHUy of one Company for NegUgenee of 
Another wOh BunniiM TcwerB-^PaHiaimentary 
Agreement a» to Trafie.'] The N. Company had 
statutory authority to ran over a portion of the 
defendants' line, paying a osrtain toll to the de- 
fendants. The si^ls at the point of junction 
between the two Imes were under the control of 
the defendants. Owing to the servants of the 
N. Company negligently disobeying tiicee signals, 
a train of the ¥. ODoapany ran into a train of the 
defendants in which the plaintiff was, causing 
him damage. There was no negligence on the 
part of any of the defendants' servants. In an 
action for injuries sustained, bxoDght by the 
frfaintiff against the defendants :— Ifofd, that he 
was Dot entitled to recover. — Oreat Wutem By, 
Ob.T.£2a^(7H.A;N.987); Thomae y, Bhymney 
By. Co, (Law Bep. 5 Q. B. 226 ; Law Bep. 6 Q. B. 
26iS), considered and distinguished. Weight v. 
Thb Midland Bailwat Company - - 187 
HEW TBIAL — Inferior court— Motion— Notes 71 

See New Tbial in Inpebiob Coxtbt. 

^ HEW TBIAL IH IHFSRIOE COintT— Procf ^00— 
[ Inferior Court — Motion for New Trial in Court of 
' PcMage."} In cases tried before an inferior Court 
I a motion for a now trial, or on leave reserved, 

cannot be made in this Court unless either ooun- 
I sel moving was present at the trial, or the judge's 

notes are produced with an affidavit verifying nis 
I signature ; and in any case the judge's not^ so 
; verified, must be produced on the argument of the 
; rule. — The notes, if erroneous or defective, cannot 

be corrected by affidavit Welsh v. Msbceb 71 

HOnCE — Banker and customer— Combining ac- 
counts - ... 10 
See Bankxb and Customer. 

OBJECnOH TO TITLE - 176, Ex. Ch. 240 

See Conditions op Sale. 1, 2. 
OBSTBircnOH OF WATER - - 107 

See DiTEBSiON op Wateb. 
OBDEB fob PATXEHT— Married woman 28 
See Obdeb fob Payment by Mabbted 
Woman. 
obdeb fob PATXEHT ET XABBIED WOXAH 
—Debtore Adt, 1869 (32 & 83 Vid, e. 62), s. 5— 
Order for Fayment— -Married TToman.] An order 
D 8 
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OBDSS FOB PAYMEIVT B7 yARTUirRT) VOXAH 

— continued. 
under tUe Debtors Act, 1869, s. 5, may be i^ade 
upon a married woman. — An order for payment 
under s. 5 may be made without any proof of 
means. Dillon v. Gunkingham - - 23 

*'OIHEE" - - - - £z.Gb.l60 

See General Intekt. 
"OWHZBS OB OCCTTFIEBS" _ . 9 

See Duty to pence. 

PABTHBBSRIF— Bill— Indorsement Ex. Cfh. 216 
See Estoppel by Acceptance. 

PATEHT— Priority— Date of taking - 210 

iffeepRioBiTY OP Patent. 

FATDra EXPEETSEB— Recovery 63, Bz. Ch. 174 
See Recoyebt op Paving Expenses. 

FATKBBT— Administrator - - - 110 

' See Payment to ADKiNnxBATOB. 

FATMBHT BY DIBTALICBNTB— Bond - 10 
See Bond. 

FATMBHT IBTO COUBT— Bond - ^ 19 
See Bond. 

FATMBHT TO ABXIHISTBATOB— Paj/irMfitpr ior 
to Letters of Adminiairalion being grartted] An 
annuity was directed by will to be paid to H. | 
whilst living, by equal half-yearly payments, and 
a proportionable part of the annuity to be com- 
puted to the day of H.*8 death, from the last pre- 
oetling day of payment "to the executors and 
administrators " of H. A proportionate part, alter 
H.'s death, was paid to the husband of H., bat 
before he bad administered to her estate, and he 
died witl^ont having done so, leaving his son his 
exoeutor. The son administered to H.'s estate, 
and claimed the proportionate part of the annuity : 
— Held, that the payment to H.'s husband was 
not a good legal payment, and that the son might 
I'ccover the money.— Mitchell v. Moorman (I Y. 
& J. 21) followed.— &TnWe, per Kelly, C.B., that 
the payment was not a good equitable payment. 
MiTciiELL V. Holmes - . - . 119 

FBHSIOH — G^rani 0/ Annuity — Besolution not 
umJer Seal — Poicer to vary Pension — Lee River 
Savigation Improvement Act (13 <fe 14 Vict. c. taj.).] 
By the Lee River Navigation Improvement Act, 
If^lO, 8. 76y it is enacted that ** it shall be lawful for 
the trustees [of the River Leo] from time to time 
to pay and allow to any servant wliose services 
may ... no longer be required, suoh annuity or 
other allowance as . . , may in the judgment of 
the truatees be reasonable and projicr, and the 
trustees may, from time to* time, pay and allow 
sucli annuity or allowance out of the moneys 
which ma^ come to their hands," by virtue of 
certain recited Acts and of that Act. The trustees, 
acting under this section, by resolution not under 
seal, granted to a retired servant an annuity of 
3001 a year :-- HMy that the annuity so granted 
could act after the servant's retirement be reduced 
in amount. Marchawt v. The Lee Gonsebvancy 
BOABD --.... 290 

PLEADIHCh— Bill of exchauge— Alteration 171 

See Alteiiation op Bill. 
— CompositiiHi - - - - ig© 

See Composition'. 



j FOUCT— Deli«€ay---Oonoealmebl Ifl^fiLam 

I iSMCONGisALMBNTOFMATEKIALFAGfn. 

FOOB LAW— 12 k 13 Vict. e. lOS, s. 16-YsliiBbie 
security » - . . 37 
See VALt7ABLX Sboubity. 

FBACnCE— Arrest of absconding debtor - 214 
See PBOSEcnxioN op Action. 

Attorney — Suspending from practice 62 

See Suspension fbqm pBAcncs. 

New trial— Inferior court - - 71 

See Nbw Tbial in Ltfebiob Coubt. 

FBBVBHTIHCh BBK07AL OF OOOBS - 126 

See Evidence op Conveesion. 

FBXHCXFAL AHB A0BHT— Indemnity ' 

. [ExCLMS 
See CrsTOM op Stock Exchange. 

FBIHGIFAL AHB 0UBBTT— Discbaige of suretj 
See D18QHAB6E or Subetx. [73 

— Joint bond — ^Release - - - 81 
See Release oip Joint Debtob. 

FBIOBITT OF VATEST-— Patent— Prhriij/ w 
actual Sealing — Date of AppUeaUon-^lb k 16 
Yid,. e. 83, 8. 24.] Two patents for th« fame in- 
vention were applied ft» on the 20th awl 2Snl of 
July, 1867, respectively. The patent applied ^ 
on the 23rd of July w6s actually sealed befov 
that applied for on the 20th of July, te* «<* 
patent was dated as of the day of appHatiim :- 
Held that under the 15 & 16 Vict. c. 83,8.24, fee 
patents took effect as upon the days on vhidi 
they were applied for respectively, and theTeJon 
acts done by virtue of the patent ajjplied for a 
the 28rd of July were infringements of tb« F«tat 
applied for cm the 20th of July. Samt v. H»- 
NBTT - - . - - - 21« 

FBOOFOFCOHVICnOH - - - 69 

See EviBENOB of CoNVionoN. ' 
FBOSBCUTIOH OF AffTtOV—Debton Ad, 1«6?| 
8. e— Arrest of Defendant— Detention 0/^'^^ 
Judgment^ A defendant who has been an®^ 
and imprisoned under tho Debtors Act, 1869 (32 
& 33 Vict. c. 62), B. 6. on the ground tiiat bw 
absence from England will prejudice the pliintili 
" in the prosecution of his action," cannot be 
kept in prison after iSnal judgment has been 
sipied. Hume v. Dbutpp - - - 2« 



BAIXWAT— Duty to fence - 
* See Duty ih) pence. 



- 187 



BAHWAT OOXFAHT— Duty to fence 

See Doty to ppfczL 
— — Negligence - - - 

See Nboliqence of Skbvant. 

— — Kegligenoe^-Communioatloii with g«a'^_. 

[Bx.(aL28S 

Ste Evidence of Neolioence. 

^— Superfluous land • • *. ' * flW 

8u SUPEBFLUOUS LaND. 

BATmCATIOH— Voidable contract - 182 

See DavKKxasmBX. 
BATIHO— Water-mte— Rent - Be. Ch. IW 

iSMRBNT. 

BECOVBBT OF FAVHTO EX^MBO^ Metropii' 
Looal Management AcU, 1856 d: 186S (18 ^ 19 
Viet. c. 120, 4. 105 ; 25 ifc 26 VicL o 108, •. 77;- 
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SXCOVSKT or PAVOIO BXPEHMBfl continued, 
Appoftionmeni Payable hy Fv^re Ownen — Charge 
on LtndJ] The uaeaaineDto for pating eKpenses 
apportioned by the Testry or district board under 
8. 77 of the Metropolifl Local Management Act, 
1862 (25 & 26 Vict. c. 102), are a charge upon the 
premises in respect of which they are assessed ; 
and the amount may bo recovered from the future 
owners of such premises, although there has been 
no arrangem«it to aocept payment by instalments. 
Tee Plumstead Boaid or Works tK Isgold^y 

[69, Ex. Ch. 174 

BSDucnoHOTAxaunxayravBnm * mo 

See Pkmbios!. 
EEQITLATIOH OF EAILWA7S ACT, 1868, s. 22 

[£z. Ch. 283 

See Etidsnce of Negligence. 
S£LXASE— Joint debtor - - - 81 

See Belease oi' Joixt Debtor. 
•RETiKAgrK 07 JOIHT BEBTOS— /otnf and Several 
Bond — BeUoM of one of the Joint and Several 
Debtort — Principal and Surety.'] To an action on 
a bond the defendant pleaded that tt was the joint 
and aevexal bond of himself and J., and was exe- 
cuted by him aa surety only for J. ; that afterwards 
a composition deed was made between J. of one 
part, and the plaintiff and another on behalf of 
aU tlte creditors of J. of the otlier part, whereby 
J. conveyed to the parties of the secona part aU 
his estate to be administered for the benetit of his 
creditors " in like manner'* as if J. had been ad- 
judged bankrupt; and each of the creditoza re- 
leased J. fitun his debts *^ in like maomer as if he 
had obtained a discharge in bankruptcy;" and 
that the phiin tiff executed this deed without the 
cnnaeDt of the defendant. On demurrer :— JSieW 
(by Kelly, C.B., and Bramwell, B., Pigott, B., 
dissenting), a good plea. Cbagob «« Jqnbs 81 
BEVT — Water-rate — A wnuai Value — Landlord 
paying Hates.} By their local Act (10 Viot. c. 
xxU.> B. 79, the plaintiffs were bound to supply 
tLo houses within a certain district with water 
'• at the following rate per annum, that in to say, 
where the rent of such dwelling-house '* should 
not amount to 11. per annum, at a rate not exceed- 
ing 6 per cent, per annum on such reni^ but not 
exceeding 7s. 2d. per annum; and so on in a 
graduated scale.— The defendeint was owner of 
numerous small houses supplied with water by 
tiie plaintiffs, in respect of which he paid, iithe? 
Tinder statutory obligation or by voluntary agree- 
ment, the poor-rate, water-rate, and district rate : 
— Held (aflBrming the judgment of the Court 
below), that "rent" in s. 7^ was equivalent to 
** annual yalue ;** and that, in estimating tlie rents 
on which the water-rate was payable, the de- 
fendant was etititled to dednot the rates so paid 
by hioL The Sheffield Waterworks Comfant 

V. BENNET|r . » • "Kf Cli^ 19Q 

B280I8SI0H 07 COFrRACT-~Coiiditlons of sale 

[XE.Ch.849 
See CoKnrrxoNS of Sala, 2. 
TITPAKTAN OWHEB^-J)ivewion of water - 107 

See Diversion of Water. 

STTHSIVG F0WZB8— Railway— Kegligenco 187 
See N£6UG]»K)i& OF Sekvaxt. 

AALE^Condition - - 176, Ex. Ch. 819 

See CoNDinoKs cf Sale. 1, 2. 



SALlS, BI£L OV— Description of granti>r - 80 
See Affzdavit with Bill of Sals, 

SALE OJ" OOOIMJ— Monthly deliveries— Damages 

[805 

See Davaoes foe Breach of Gox- 
tract. 2. 

8EALIK6 07 PATENT— Priority - - 810 
See Priority of Patent. 

S3B&VANT— Death— Action by master - 88 
See Death of Servant. 

SXKVKE 07 WBIT— Foreign corpcnatm 149 

/See Foreign Cobporation. 

SHEET 07 LETTEEPBESS-^Omyxight * 1 

See iNFRINGEIfBNT OF COFYBiaBT. 

SHZP-X?hartarparty— Ceasing of Liability 101 
See Oeasino of Lxabiutt on Charter. 

-*-*«- Insurance— Concealment 40, Sk. OIl 19? 
See CoNca&AUfENT of Material Faots. 

Insuranoe^-Stay and trade - Ex. Ob. IM 

See Stat and Trade. 

SLIP 07 POUeT-^Concealment 40l Ex. Ch. 197 

See Concealment of Material Facts. 

SOXICITOB — Suspending from practice - 88 

See SrspENBioN from Practice. 
STATUTES: 
5 & 6 Vict. c. 45, ss. 2, 15 - - - 1 

See Infringement or Copyright, 
8Vi«4.cia,s. 127 - - - 894 

iSea Superfluous Land. 
8&9Yict.c. 20,6. 68 . . - g 

See Duty to fbnce. 
9 & 10 Yici 0. 93 - - - Sz. Oh. 881 

See Evidence of Value of Life. 

12 & 13 Vict c. 103. s. 16 - - - 87 

See Valuable Security. 

13 & U Vict. c. ix. - - - 890 

See Pension, 

14 & 15 Vict, c 99, s. 13 « - • 69 

See Evidence of Conviction. 

15 & 16 Vict. c. 76, 8. 16 - - - 149 

See Foreign Corporation. 

15 & 16 Viet. 9. 83, 8. 24 - - - 210 

See Priority of Patent. 
16Viotaxxiis.79 - - Ex. Oh. 196 
iSeaBBMT. 

16 & 17 Viot. 0. 51, ss. 2, 15, 27 - - 938 

See SuooBssioN Duty. 
18&19Vict. 0.120, s. 105 - Ex. Ch. 174 

iS'ee Recovery of Paving Expenses. 
23 & 24 Vict. c. 125, s. 25 - - - 19 

iSteeBoND. 
25 & 26 Vict. c. 102, s. 77 - 68, Ex. Ch. 174 

See Beoovery of Paving Eefem8b& 

30 & 81 Vict. 0.142,8. 5 • - - 16 

See Cona under County Coubt Acts. 

31 & 32 Vict. c. 119, s. 22 - Ex. Ch. 7, 888 

See Evidence of Nbouoence. 

31 & 32 Vict. c. 142, s. 1 - - . 208 

See County Court Jubhdichon. 

32 & 33 Viot. c. 62, 8. 5 - . . 28 

See Ordeb fob Payment by Marribd 
Woman. 
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8TAT1TTE8 — continued. 
32 & 33 Vict. 0. 62, 8. 6 - 

See Pbosboutiok of AonoN. 
c. 71, 8. 6, 8uba 2 - 

See Fbacdtjlknt Conveyance. 



- 214 

- 26 

- 186 



8. 126 - 

See Composition. 
•*8TAY AUD T&ABE" — Insurance — XTtage of 
African Trade — Pclicy on Skip during " Stay and 
Trade *'— Mixed PdUey.) The plaintiffs efiected 
a policy of insuraDce with the aefendants upon a 
ship at and from Liverpool to the west or south- 
west coast of Africa, *^ during her stay and trade 
there," and back to a port of call inihe United 
Kingdom, at 8^ 8«. per cent., returning a per 
centege varying with the period of the risk, the 
ship being held covered at 13s. 4d. per cent, per 
month if more than twelve months out. —The ship 
proceeded to the African coast, and, after being 
loaded for the return voyage, remained at a port 
there for some weeks for a purpose in no way con- 
nected with trade. She was subsequently lost on 
the voyage home. — ^At the trial of an action on 
the policy, the judge ruled that, as the delay bad 
not been for a trade purpose, Uiere had been a 
deviation, and directed a verdict for the defen- 
dants. On the argument of a bill of exceptions 
tendered to this ruling : — Hdd^ a proper direction. 
The Company of African Mebcrants, Luiited, 
V. The British and Fobeign Marine Insurance 
CoMPANT, LnaTED - - Ez. Ch. 164 

STOCK BZCSAVGS— Custom - Ez.Clh.242 

See Custom or Stock Exchange. 

8U0CX88I0E DUTY — Alienation — Corporation 
—16 & 17 Viet, c, 51, 88. 2, 15. 27.] In 1839 8. de- 
vised land to T. for "life, with remainder (subject 
to limitations which failed) to W. in fee. During 
T.'s lifetime W. sold his remainder in fee to the 
defendants, a corpomte society, and died. On the 
death of T. in 1872, the defendants entered into 
posEHession. W. was a cousin of the testatrix. On 
au information filed by the Crown : — Held, that 
the defendants must pay duty at the rate of 51. 
per cent, on the principal value of the property 
(s. 27). — SenMe, where a succession is alienated 
and &lls into possession after the death of the 
alienor, duty is payaUe under s. 15 of the Succes- 
sion Duty Act, 1853, at the same rate as if no 
alienation had been made, and the alienor had 
survived the falling into possession. Souoitob 
General v. Law Beversionart Interest Sooiimr 

[283 
8U0CS88I0K DTJTT ACT, 1868, ss. 2, 15, 27 288 
See Succession Dutt. 

BUPXRFLirOTJB LAXH— Land not immediately 
avaHaUe for the Purposes of the Railway, but bond 
fide retained for such Purposes — Lands Clauses 
Act, 1845 (8 Vict, c. 18), s. 127.] Land which is 
tdcen by a railway company for the puiposes of 
their Act, and which is l)on& fide retained oy them 
with a reasonable expectation of using it for such 
purposes, does not at the expiration of ten years 
from the time fixed for the completion of the 
works vest in the adjoining owner as superfiuous 
land under the Lands Clauses Act, 1845, s. 127, 
merely because, from insufiiciency of traffic, or 
from want of funds, it is not immediately available 
for such purposes, although it is in the meanwhile 



SUFXEFLirOUS lABfJ^—aontinued. 
let out to yearly tenants, and applied to porposea 
for which it is in its then condition suitable. 
Bbtto v. The Great Eastern Bailwat Com- 
pany - - - - . - - 291 
lUBETT— Discharge of ... 73 

See Discharge or Surety. 
— ~ Joint bond — Release - t - 81 

See Release op Joint Debtor. 
SUSFXHBIOK FROM PRACTICE— ul^m^.J An 
attorney and solicitor having been suspei^d[ed by 
the Master of the Rolls from practising in the 
Court of Chancery for ten years, this Court, on 
affidavits verifying (1) copies of the petition and 
order in Chancery and the affidavits filed tiiere 
on the hearing of the petition, and (2) a tran- 
script of a shorthand-writer's notes of the judg- 
ment, made a similar order, unless cause were 
shewn before the fourth day of next term. Re 
M T G2 

TITLE— Waiver of Objection 176, Sz. Gh. 248 

See Conditions of Sale. 1, 2. 

TROVER— Conversion— Evidence - - 128 

See Evidence of Conversion. 

USAGE 07 TRADE *-. - - Ex. Ch. 242 

See Custom of Stock Exchange. 
Stay and trade - - - Ex. Gh. 164 

See Stay and Trade. 
VALITABLE 8ECURITT— Poof^l2 A 13 VtcL c 
108, ». 16.] A judgment is a ** valuable secority " 
within the meaning of 12 & 13 Yict. c. 103, & 16. 
The Guardians of the Poor of the West Kaic 
Union ». Ovens. - - - . 37 
VALUE OE UFE— Evidence - Ez.Gh.821 

See Evidence of Value of Life. 
VENDOR AHD PURCHASER— Conditions of Sale 

[176,Sz.Ch.2^ 

See CoNDmoNS of Sale. 1, 2. 
VOIDABLE OOETRACT— Drunkenness - 132 

See Drunkenness. 

WAIVER OE OBJECnOE TO TITLE 176,Ez.Ch. 
See Conditions or Sale. 1, 2. [240 

WAIVER 07 RIGHT TO RE80IHD COHTRACT 

iSse Conditions of Salk 2. [Ex.Ch.240 

WATER — Riparian owner — ^Easement - lOT 
See Diversion of Water. 

WATER-RATE-Rent - - Ex. Gh. 196 

iSSeeRENT. 

WILL — Construction — General intent Ez. Gh. 160 
See General Intent. 

WITEE8B— Admissibility— Value of life 

[Ez.Gh.28I 
See Evidence of Valxte of Life. 

WRIT — Service— Foreign Corporation - 149 
See Foreign Corporation. 

WORDS « Accountant '^ ... 80 
See Affidavit with Bill of Sale. 

" All and every other the issue of my body " 

See General Intent. [Ez. Oh. 100 

'* For default of such issue " - Ez. Ch. 16(^ 

See General Intent. 
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'WOKDS— continued. I WOBJ^^— continued, 
" Fraudulent conveyance, gift, delivery, or i '* Bent " 

transfer" - - - * 26 

See Fraudulbnt Convey ancb. 

"Other"- - - - Ex. Ch. 160 

i See General Intent. 

■ " Owners or occupiers" - - 8 

See Duty to itncb. 
" Proaecution of action " . - " 214 

See Pboseoution of Action. 



iS^BENT, 

" stay and trade *• 

See Stay and Tbade. 

*• Valuable security " - 

See Valuable Secttbtty. 

W0BD8 OF EZGLUSIOK - 

Ses General Intent. 



.SS3 

- Sz. Ch.196 

- Ez. Gh.154 

- 87 

- Sz.Ch. 160 
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